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'OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

Honoreble Rodert P, Ohorry
County Attorney

Basque County

Moridisn, Texas

Dear 8ir: Opinicn Xo. 6’-2539

Res May the comuissioners’ court in

ordering a local option slastion for

or agajinst-the sale of baer to be

held &t the same tims and plsace as

the Domoeratic Primary election legal.-

ly apptint &s judges of such election

the_same jddges as those appointed by

the ‘county Democratis Committes to

kald the co_unt:r Damocratic Primary
\eloetion? And another question.

Your mcﬁne\rtquest ror an opinion of this depert-

mwnt on the Quoaﬁ:iom L m hsrun stated hae been recelived.

\
\
\\

\

L[] quoto xx-om yo;ur letter as follows;

A *"Tho undgrugned Cmmty Attorney of Bosque
g‘ wnty hes been requested by several citirzens of

‘gounty to ask for the Attorney General's opin-
1on on Ahe: follovmg Quostionss:

. "Quention No. L. ' May the Commiasioners®
“Oourt, in ordering & looal) c¢ption election for or
against the sale of beer, to be held at the sams
time and place as the cemocratic primary. eleotim,
legally appoint, as jJudges of such election, the
sens Judges as those sppointed by the county deawo-
O{“tc og::mittoo to.hold the demomtio primacy
election

"Question Ko. 23 'If the Commissicners’ Court
does appoint such Judges and no others and the local
option election 1s held at the same time and place
as the democratio primary election, and under the
supervision and direction of such Jjudges, wvould the
local option election bhe thereby invelidated?!
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“"The fagts are these:; In obedience to the
petition required by law for suck local option
election, the Cormissioners' Court of Bosque
County has ordered & county-wide local option
election to determine vhethexr or not the sale
of bdeer, containing not more than four per cent
of alcohol by weight, shall be legal in Bosgque
County, Texas. In order to save expenss, the
election has been ordered to be held on July
27th, the date of the democratic primary elec-
tion, at the same polling places as that of the
dsmocratic primary, and. the order for elsotion
designates as judges for said local option elec-
tion the same judges as those appointed by the
county damocratic oommittes to hold the democra-~
tic primary on that date. In each case, only
cne judge has been appointed for.each polling
place, and in each case the one Jjudge appointed
is the same for the local option election as for
the damoeratic primmry.

"The law requives (Art. 666-33, V.A.C.3.)
that the election bs held not leas than ten nor
more than twventy days from the date of the order
for said eleotion. This being the 12th of July,
and the election having been ordered for the 27th
of July, it would be necessary for us to have your
opinion not latér than the 16th of July if the
election order is to be amanded to conform with
your opinion apd still permit the holding of the
election on July 27th. I don't knov 1f it will
be possible to get the opinion so qulekly, but,
if so, we shall appreciate it.

"he County Attorney's brief on these gquestions
is as followss

"Art. 666-32 of V.A.C.3. of the State of Texas
provides for the holding of & locgl option election
to determine vhether or not the ssle of liguors shall
ba prohibited or legalized,

"Art. 666-33 of V,A.C.8. of the 3tate of Texas
provides that the Commissionsers! Court shall in its
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order state the date upon vhich the election 18 to
be held, the object of auch election 'and shall be
held to be prima facis evidence that all the provi-
sions necessary to give it validity or to clothe
thecgourt with jurisdiction to make it valid, have
been duly complied with, provided that said court
shall appcht such officers to hold such elections
as nov required to hold general elsctions., Acts
1935’ h}th Iﬁa.’ 2nd co_s.’ P 1795, ch. 367, Art.
1, 8ec, 330' .

"Vernon's Annotated Civil Statutes, Vel. 9,
Title 50, ch. 3, sets out the qualifications of
officers of election and the manner of their appdht-
pent. Art. 2937, said title and chapter, provides,
in part, as follows; 'The Commissioners! Court at
the February term shall appoint from among the citi-
zens of each voting precinct in vhich there are less
than 100 voters who have paid-their poll tax, or
received their certificates of exemption, two reputa-
blé qualified voters as Jjudges of the election, sdected
from different political parties, if practicable, to
act until their successors are a&ppointed.... One of
the judges, who shall in all cases belong to the party
that at the last general election cast the largest vote
for governor throughout the date, shall be deaignated
as the presiding judge at the election.... The pre-
siding judge shall act in receiving and dgositing the
votes in the ballot boxes, and the other judge act
in counting the votes casb..,.' Acts lst C.3. 1905,
p. 533, sec, 57. .

"Art, 2938 of said title and chapter is in part
as follows: 'For every precinot in vhich there are
100 citizens or more vho have paid their poll tax,
or received their certificated of exemption, the Com-
missioners! (ourt shall appoint four judges of ebction
vho shall b® chosen, when practicadle, from opposing
pblitical parties, one of whom shall be désignated as
presiding Jjudge. The presiding judge and one associate
judge shall act in receiving and depositing the votes
in the ballot boxes, and the other two Judges shall
act in counting the votes cast....providing that in
all ¢lections held under the provisions of this title
othsr than general eleations, local option slections,
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and primary elections, the officers to be appointed
.by the Commissioners! Court to hold said eletions
shall be a presiding Judge and an associate judge
and tvo clerks, vhose compensation shall be $2.00
per day and $2.00 extra to the presiding judge for
making return of the elesction.!

"the order for the local option election in
Bosque County appoints one and only cpe judge for
eadh election precinst, this Jjudge being the same
as that appointed by the democratic cormittee as
Judge of the democratic primary election to be held
on the same day and at the sawe plsce. Each of these
Jjudges 23 a democrst, and each of them is, I believe
without exception, & precinct chairman of the demo-~
cratio county organisation. :

"Winston's Simplified Dictionary defined the
word 'practicadble’ as used in Arts. 2937 and 2938,

quogo? above, as followa: 'Capable of being dons or
used. _

"There are qualified voters in Bosgue County
vho belong to other parties than the democratic party,
thereforse the appointment of judges from the democra-
tic party alone doces not weet the reguiremsnt for the
appointment of such officers ss nov required to hold
general election. Art. 666-33, quoted above, regquires
the appointment of such officers to hold such election

{local option election) as nov required to hold gensral
election.

*fne order for the local option election appoints
one and only one Judge for each voting precinct in
Bosque County. Art, 2937, quoted above, requires that

in small precincts {(Having less than 100 voters) there
shall @e appointed by the Commissioners! Court two

Judges to hold election. The article sets out speci-
fic duty for each of the two Judges. Art, 2938, guoted
above, provides that for large precincts (having more
than 100 voters) the Commissioners' Court shall ap-
point four judges to hold election. 3Such article pro-
vides specific duties for each of said four Judges and
provides further that in all elscticns held under the
provisions of this title other than general elections,
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-

local option elections and primary elsctions, ths
officers to be appointed by the Commissioners' Court
to hold said election shall be a presiding Jjudge,

- an asslstant judge and twvo olerks,

"Bosque County has both small precincts and large
precincts. The appointment of ons election Judge for
each voting precinct does not therefore comply with
with provisions of Arts, 2037 and 2938 as to the ap-
ggintmant of officers reqguired to hold general elec-

ons,

"Art. 666-33, providing for such local option
election as that crdered for Bosque County, requires
that the court shall appoint such officers to hold

such e%ections &8 now required to hold general elec-
tions,

We quote from Texas Jurisprudence, Vol. 16, page 34,
8 follows:

"The statutee make smple provision for the ap-
vointment of officers to direct and assist in the
conduct of an election. Irregularities in their
appointment do not render an election void. The law
in this respect has bsen summarized as follows: The
statutes with reference to the manner of appointing
election officers sreo directory. Where they have not
boen complied with i1f 1t be shown that the election’
vas held at the time and place provided by lew, that
the election was fairly conducted, and that the vote
as cast, counted and returned, expressed the will of
the majority of the gualified voters voting at such
place and time, irregularities es to the mamner of ap-
pointing the officers will not in the absernce of ex-
press provision of statute affect the vealidity of the
electiocn. In such case, if there is no protest on the
part of the voters, they will be held to have ratified
the illegal appointment of the election jJudges or
their unauthorized assumption of authority where they _
hape acted without being appointed by anyone." E1ll vs,
Smithville Independent School District, 239 SW 987,
(affirmed Comm. of App.) 251 SW 209% Hunicutt vs,
State, 123W 106; Beaver vs, State, O 3W 256; Ex Parte
Meyos, 3% SW 831; Bell va. Faulkmer, 19 SW 480; 1
A.L.R, 1535,
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Article 666-33, Vernon's Annotated Penal Code,
provides that local option election shall be held not less
than ten nor more than twventy days from the date of the
order for said election, 3aid statute further requires
that the court shall appoint such officers to hold such elec-
tion as now required to hold general elections.

As above stated, the statutes with reference to
the manner of appointing election officers are directory.
Where such statutes have not been complied with, if it be
shown that the election wvas held at the time and place pro-
vided by law, and that the election vas-fairly conducted,
etc., an irregularity as to the manner of appointing the
officers will not in the absence of expreas provisions of
the statutes affett the validity of the election. However,
ve are of the opinion that Article 666-33, supri, is an ex-
press provision of ths statutes requiring the commissioners!
court to appoint officers to hold local option elections as
nov required to hold general elections and in appointing-
or attempting to appoint the election officials designated
to hold primary elections would not be in compliance vith
the express provisions of the above msntioned statute.

In view of the foregoing, you are respectfully ad-
vided that it is the opinion of this department that the com-
missioners' court does not have the legal authority to ap-
pdnt as judges of a lood option election the same judges as
those appointed by the county Democratic Committee to hold
tha Democratic Primary election. In the ewent the sams elec-
tion Jjudges, etc. holding the primary election were to hold
the local option election at the same time, there would be
no saving of eppenses, for the county must pay the expenses
of holding the -local option election, and candidates, through
the county chairman, pay the expenses of the primary election
and the county coula not legally avoid the payment of the
expenses of holding the local option election by attempting
to havd-the electbn officials of the primary eslection to hold
the local option election along with the primary election,
the expenses of such, being paid by the candidates in the
primary election. '

We cannot categorically answer your second guestion;
however, to avoid any election contest, which would probably
raise the question as to the validity of the local option elec-
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tion vhere the slection offficials” of the primary electicn also
hold the local option election, we think it advisable that the ‘
comuissioners! court should appoint different election officials
to hold the local option election other than the election offi-
cials appointed by the Democratic Opmmittoo to hold said pri-
mary election,

.‘

We want to thank you for the brief submitted with

your inguiry which has boen very helpful in passing upon your
qQquestions.

Trusting that we have fully ansvered your inquiry,
vo &are

Very truly yours
APPROYED JUL 15, 1940 ATTORREY GENERAL OF TEXAS

FIRST AGSTOTANT

ATTORELY GENERAL Ardell wWilliams
Assistant
AW AW
APPROYED
OPIMNION

COMMITTER



