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Kountze, Texas

Dear Mr. Coe: Opinion No. 0-2541
Re: Validity of Article 834 of
the Penal Code as amended
by H. B. No. 583, Regular
Session, 41st Legislature,
1929,

We beg to acknowledge receipt of your letter
of July 15, 1940, requesting an opinion as to the valid-
ity of Article 834 of the Penal Code, as amended by
House Bill No. 583, at the reqular session of the 4lst
Legislature (1929), your letter being in part as follows:

"Please furnish me, at your earliest con-
venience, with a departmental opinion concern-
ing the adoption by the Commissioners Court
of an order prohibiting the operation over
the county roads of vehicles with loads in
excess of 5000 pounds under the provisions
of Article 834, Vernon's Annotated Penal Code.

"In view of the questions which have
arisen, I deem it advisable to ask your depart-
ment for a ruling upon the constitutionality of
this article, since I am unable to find where it
has ever been construed either by the courts or
your department.

"Your attention is called to the fact that no
specific load limit is mentioned in the article,
but it gives to the Commissioners' Court, the
superintendent, or the State Highway Commission
the authority to regulate tonnage of trucks and
heavy vehicles over roads when, presumably in
their opinion, such use shall tend to rapidly
deteriorate or destroy the roads, bridges, and
culverts along any particular road.”
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Articlec 834 of the Penal Code, as 1t has been
recontly amoenied, is as follows,

"The Comdssioners! Court of any county
subject to this law acting upon their own
' motion, or through the Superintendent, where

ons 1s eumployed, or the State Highway Com-

migsion, shall have the power and authority

te regulate the tomnage of trucks and hoavy
vehicloag which by reason of tiie construction
of the vehidcle or its welght and tormage of the
load shall tend to rapidly deteriorate or de-
stroy the roads, bridges and culverts along
the particulal road or highway sought to de
protected, and ncotices shall be posted and
shall state the maximum load permitted and
the time such use is prohibited and. shall be
posted upon the highway in such places ss will
apable the drivers to make detours to avoid
the restricted highvays or yortions thereof.

%If the owner or operator of amy such ve-
hicle feels himself aggrieved by such action,
he may complain in writing to the County Judge
of such county, setting forth the nature of
his grievance. Upon the filing of such com-
plaint, the County Judge shall forthwith set
down for hearing the lgsus thus raised for a
certalin day, not more than three dayse later,
and shall give notice in writing to such road
official of tho day and purpose of such hear-

, and at such hearing the County Judge shall
hear testimony offered by the parties respect-
ively, and upon conclusion thereof shall ren-
der judgment sustaining, revoldng or
such order theretofore made by the County Road
Suporintendaont , and the judgment of the County

e shall be final as to the issucs so raised.

"If upon such hoaring the judgment sus-
tains the order of the County Superintendent,
or the State Highway Comisesion, and it eppears
that any violation of sams had beon committed
by the complainant since posting such notices,
he shall be subject to the samo panalty herein-
arfter provided for such offconse as i1f sawo had
boen commtted subsequent to the rendition of
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such judgmont maede upon such hearing.

" ty guilty of violating the provis-
ions and tions of such order of the County
Road Buperintendent or State Highway Commission,
after it has been s0 approved by such judgment
of the County Judge shall he fined not exceed-~
ing Two Hundred Dollars.*

Article ¢ of the Penmal Code mrovides;

*Fhenever it appears that s on of
the pemal lav is so ndeﬂ.utou or of
such doubtful construction that it canmet he
understood, either from the language in which
it is expressed, or from soms other written
law of the 8tate, such penal lawv shall de re-
garded as wholly inoperative,*

Yhen tested by this general statutory rule of
validity, we think Article 834 is wholly inoperative, be-
ocause of its indefinite and doubtful meaning in the fol-
loving respeocts:

1. VYhether the power and asuthority to regulate
the tonnage of trucks and heavy vehicles ig conferred upon
the Commtissioners' Court either upon its own motion or
acting through the Superintendent where one is employed,
or the Btate Highway Commission, or is likewige independ-
ently conferred upon such Superintendent, and the BState
Bighway Commission at the option of such Superintendaent
or State Bighway Commission;

2. Whether or not the notices required by the
statute are to bhe posted by the Comudssionersg' Court,
the Superintendent of roads, or the Btate Highway Com-
iusion

4, ¥hether or not the *road official® to whom
notice in writing is required to be given with respect
to any complaint by an aggrieved ogornon to the County
Judge, means the Superintendent county roads, the
State Highway Commdssion, or sows other official;

4, VYhether or not the Judgmant of the County
Judge sustaining the order contemplatea the order of the
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Superintenient of roads, or the order of the Statc ligh-
wvay Comudssion, or the order of the Commdssioners! Court
vhere the Comndssionersg' Court has acted upon its own
motion, (if it is authorized by the Act to mako such or-
dor upon its own motion);

5. Vhether or not thc Article contemplates
ponalizing one for an act violating a postod notice
prior to the order of the County Juige overruling hie
complaint as {0 such order shown by the notice;

8. Whether or not an act viclating the order
of the Comdgsionors! Court, the Superintendent of roads,
or the State Highway Commissicen duly posted, is punisgh-
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¥o think the statute is so indefinitely framed,
andd is of such doubtful comstruction, as to be inguffi-
cilently explicit to inform those who are subject to it
what conduct on theilr part will romler them liable to
ite penmalties, and this seome to be the recognized test
of validity.

Sportatorium, Inc. vs. State, 115 8. W.
(2) 483,

Bx partce ¥ilmothb, 67 S. W. (2) 280;

Brockery ve. Stat:, 247 S. W. 808;

Ex parte Humphroy, 244 S. W. 822

Graham vs. Hines, 240 S. W. 1015

Griffin vs. State, 218 S. W. 404,

M. iz« & To Ry. Co. vs. Stats, 100 5. W.
766 ;

Augustine vs. Statc, 52 5. W. 77;

Commally vs. Genaral Const. Co. (U.8.)
vo Law {id. 322;

12 Tox. Jur. p. 226, § 17.
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No citizen sliould be convicted of orime under
a statute s0 wanting in definiteness and apecificness
ag to the acts mwade panal therein.

Vory truly yours
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