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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

s s
q

Honorsble Bert Yord, Administrstor
Texas Liquor Control Board
Austin, Texas

Dear 8ir:

requssting our opiniof
Sutrol \E

ar the Lizuor Control
toxe parmit issused
1olation of the

Texas ligdor.Control Aot bortly after such can-
celatl D frmed under the name
of P noorfora ted, harvring

as dent and Frankie
84 The s crzoretion
has @ 1 capidal atock of £3,000, whioh was sub-
soridbs )

nxgse Siﬂ.!rly- * 5 0
Parey Fhillips. . . . « 1,470

Thillips Package 8tore, Inoorporeted, has
applied to the Liquor Control Board for a permit to
operste a peokage stors on premisss owned by Ferey
Fhillips. The Bosrd 1s sdvised that Frankie Simerly
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is the wifs of Gene 8imsrly who, for the past yesr,
has bdean eaployed in the package storse for whioch
Pearey Phillips held & perait canoceled by the Poard,
Oene Simerly was twice convioted of violating the
Texeas Limor Control Act, the firast instence being
Tedruary 18, 1938, and ths second instencs being
Tebrusry 26, 1938, Leo Xelm was under injunction
for liquor viols tion in 1934, and has been operating
a taxi cad company.

In view of the foregoing faocts outlined in
your letter, you ask our opinion upon the following
questionst

"The question ariser as 0 what
flexidility of law exists t0 permis a
cor oration to seek and obtain a privi-
lege denied an individnal, and what
faots and circumstances would justify
this Boerd in denying a perait applied
;or by a corporation undar the existing

acta?

*To what extent must the exsrcise
cf fraud or subterfugs be estedlished
~ to Justify a refuseal of & permit sought
by a corporaticn?*™

A® we interpret y ur quoltions; thsy raslats
to the same subjeot, snd they will therefors bs answered
together.

In our opinion, it cannot be sald that as a
matter of lsw under the facts stated, the Texas Lijuor
Contro)l Boaré wculd be justified in refusing a permit
to the corporation. Eovever, the facts of which the
Board has notice are amply suffiocient to warrant the
Board in conduoting a heuring to dsterains whether or
not the corporstion is being used am s sud erfuge to
cover the intended operation of s liquor businese by
disqualified persons or the opsration of such business
in en 1ll:gsl menner, and if the Board concludes that
the corporation is being so used, it has asuthcority to
refuse ths permis.
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The facts stated in your letter do nct on
the ir faoe show that the ecrporetion 1s disqualified from
holding the perait. Eaving never eareged in the liquor
business, the oor!orttton, of occurse, has not deen
guilty of say violations of the act, and it will
thersfore be neocessary for the board % condust a
hesring in order to determine whether or pot facts
exist which show that the corporation was not formed
in good falith, but aerely as a sudterfugs.

The Board or the Administrator is required
by Artiole 666-11, Varnon's Penal Cods, to rsfuse a
perait after a Msaring in whioh it finds any of the
grounds to exist which are listed in said artiols.
In spplying this statute, i% 1s to be remsmbered that
"The Texas Liquor Oontrol Aot is intended as an exsr-
¢ise of the pclice powers of the State to protect the
health, welfare, psate and temperance of its people;
and all of its provisions are to be oonstrued liberally
to effesctuete such purposss.”™ Texss Liquor Control
Board vs. ¥arine Exchange Scocial Clubi 127 8. ¥. (2e)
967. The findings of faot must be mede by the Board
or the Adzinistrator, and when based upon subdstantial
evidencd, will not be set sside by the court. Texas
Liouor Control Board vs, Jones, 112 S, W, (2d4) 2313
Texas Liquor Control Board vs. Lanza, 129 S, Ww. (24)
1153,

Since the Board or tne Adzinistretor amst
hold the hearing snd sseertain the feots, it is not
rithin our provinoe o state what the conelusions
of the Board or the Adainistrator should be upon any
svidence whioh ey be heard. Howaver, it is our
opinion that the Board has suthority to refuse a
pemmit where it rinls as a faot that the corporstion
has bdeen formed for the purpose of being used as a
subterfuge to cover the operation of the dusineas
by s disqualified person or the opuratiocn of the
business in ah illegal manner.

8pecirically raferring to the case which is
the subjeot of your letter, we belisve the following
oconsiderations are pertingat:
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(1) Section 2 of Artiole 666-11, Vernon's
Fenal Code, provides that the rermit may bs re'used
if the spplicant has violeted any provision of this
a¢t or any ruls Or r-gulation of the bcard during the
protioulvxarnit pericd. Section 9 of thia article
als0 provides that the word "epplicant®™ shell include
"the owner or owners of the mmjority of the eorporate
stook of a oorporation.™ On the faets stated, it does
not appear that Peroy Fhillips is ths owner of the
zajority of the oorporate stock, dbut the faots alght
show upon & hearing that he, in faot,peid for all of
the stook or furnished the money to the other parties
to buy ths stook end that he, in reality, 1s the owmar
of all or of ¢« majority of the stock., If the Board
comcludes thet these are the facts, we belicve that
the permit may bs refused,

(2) Under ssotion 6 of Artiole 666-11,
Yernon's Penal Code, the Board is suthorized to re-
fuse a permit whare the rinding is x:ade that the sp-
pli: ant will conduct the business at a place or in
such a manner that, "based on the general walfars,
health, peacs, morals, and safety of the pecple and
on ths pudblic sense of decsncy warrsnts & r.fusal
of 8 perait." 1In pessing upcn this issue, the Board
would be suthorized tc consider all)l of the faots with
reference to the mannsr in vhich the business is to
be conducted, incl:ding the place whers the buciness
is to be operated, the faet 1t 1s the same place
where the busimess waes operated for which the perait
has bsen cancsled, the faot that the name of the cor-
poration would lead %o the belief that it is to be
operated dy Tercy Fhillips, &and the gensarsl charsctaer
and remutation of all of the stockholders and offiocers
of the corporation. In other words, the mere forma-
tion of the corporetion will not preclude the Board
from inquirins into all of the facts relating to ths
place and meaner in which the business is tc be con-
duoted, including the past record and reputation of
the perso-s who form the corporation and who will
run the dusiness.

(3) Sestion 5 of Article 666-11 provides
that the Board shall refuse to issus a permit to an
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applicant who is n:t of good morsl ohsracter or

who has & bad reputation, as a peacesbls law-abiding
citizen in the community where he resides. 1In
comeotion with the provisions of section 9 of this
articls, ws believe that the Foard azay inquire into
the question asto whethsr or not any of the officers
of the ¢orporation, or ths owners of & aajority of
the ccorporate stock, are psrsong who have a bad
reputation or vho are of bad morsl oharacter., If
ths Board concludes that any of the officers, or the
stockholders owning & majority of the stock, are not
of 2004 mHral character or have bad reputations as
law-ehiding citizens in ths community, we bdelieve
ths Board wruld be muthorized to refuse the psrmit,

Yours very truly

ATTCRNEY GTZNIRAL OF TIXAS

Uirco P Hast

By
Zr Jamea ", Hart
Agsiztant
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