pap €. MANN
[oRNEY GENERAL

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable Jchn E. Teylor, Chief Supervisyr
G111 & Gas Division

Railrosd Commission of Texas
Augtin, Texas

Dear 8ir: Cpinion NKe,
Ret Wheth

913, the Reilrosd
le 37 permit or-
ar to 4rill and op~
s Todd-3tinohocomd
egg County, TeXxas, sn

‘% _Gas Company and Nagnolis Fetroleum
“. Company zgeinst Edgar snd the Commission
\ttao&im he validity of such permit or-
dér\ Distriet Court, upon final hsar-
Judged said parmit order to be un-
reuomblc and invelid and enjoined pro-
duction from said well No, 3. Upon appeal,
the Distriet Court judgment was affirmed by
the Court of Civil Appeals. (Edgar vs.
stanclind €11 & Gas Company, et al, 90
. ¥. {24) 656). The appellate opinien
recited that:

~
N
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Honorable John B. Taylor, pare 2

*l. The Commission &14 not have Jurie-
dictlon to issue such Rule 37 permit order;

"2. The ¥dger 1-ass in question con-
stituted & 'voluntary subdivieion in viola~
ticn of Fule 37%;

"3, The Tdgur leaege 2lready had reason-~
able development and an egquael opportunity
vith thet of adjoining lseseholders to rescover
the oil bengath such tract.

"On September 11, 1935, after new appli-
oation, proper notices, and hearings, the Com-
mission again graanted Xdgar a Rule 37 psrait
crdsr authorizing production of suoh well No. 3,
ths wsll having previocusly besen drilled under
suthority of the perait order dated September
2L, 1934, An original proceeding was filed
by Stanclind and Magnolia in the Courts of Civil
Appesls meeking writs of prohibition, injune-
tion, and other rslliasf to rastrelin Zdgsr froa
operating seld well end %o prohivit the Commis-~
sion from perxzitting the produotion of seid
well and from issuing tendsrs for any oil pro-
fuced therefran., The Court of Civil Appe als
denied this ralisr (Stanolind va. Zdgar, $8
8. W, {(24) 222} upon ths ground that en adequete
legal raenedy axisted; dut the Court snnounced
that:

*l. Zach basiz of its prior jJjudgment ad-
Judging the invalidity of the Septem-
ber 24, 1934, permit ordsr wenm effeo-
tive and controlling ©f the leet per-
ait order;

“2. The Commiasion's order and sny tenders
issued thersunder are void, being in
vioclation of the Judgment of such
Court in cause Xo. 8292, conssguently
any furthar restreining or prohiditory
crders would be superercgetory.
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Honorsble John E, Taylor, pagse 3

"Tdgar s;plied to the Supreme Court for
a writ of erroxr, but the Suprems Court danied
the epplication for lack of jurisdiction on
Japuary 6, 1937, TEdgar's motion for rshearing
was overruled by the Buvremse Court. Sdgar was
thareupon oomralled to close in his well and
ceass nproduction therefrom,

"Meanwhile, Stanolind and Megnolie had
filed an original prooseding in the Court of
Civil Appsels to enforoe the judgments of that
Court in causes No. 8262 (90 S. ¥. {2a) 656)

snd Reo, 8580 (98 8., %, (26) 222}' snd to pro-
H hibit and enjoin Edgar from producing oil

from seid well Ne, 3, to plug it, and to hold
Edgar in contexmpt of court for viola ting such
Judgments., The Court of Civil Appesls denied
ail of the relief sought by relators. (Stanolind
vs. Edgar, 107 8. %. {(24) 631.) Edgar then
again commenced opseration of saild well under
anthority of the Commiseicn's permit order
dated Septemder 11, 1936.

*"Thersafter, Stanolind and Magnolia Tiled
sait a-8sinst Xdger and the Commission in the
Dietriet Court of Trevis County, attacking said
ordsr of Septeabdsr 11, 1936, On MNay 27, 19%,
final judsment wes rendsred by the Distriet
Court sustaining and upholding the validisy of
said order, the Court in 1ts Judgzant likewise
adjudging that ‘all pest and future proluction
of 0il from said well is in all reapscts lawful,'
No appeal or writ of error from ssid jJjudgment
was perfected,

"By resson of the foregoing facts snd pro-
cesd ings, Edgér was prohibited and preventad
from oparating ssid well No, 3 for a period of
103 days from January 22, 1937, to May 6, 1937.
During said period the ellovwable produation ae-
corded to 8314 well by the proration sohedula
and order of the Commission was 25 barrels par
day, aggregating a total of 2,57% barreis, for
such period which Edgar was, as I understand the
facts, ready, W lling snd able to produocs, but




Honorable John B, Taylor, pags 4

a8 hereinsbove pointed out, was prevented
from produding same by virtue of the pro-
ceedinges barsinabove set forth.,

"2dger now seaks authority from the
Commission tc produce this cil in such
daily quentities snd amounts above the our-
rent allowable proiuction asaigned to ssid
well by the proretion rchedules of the Com-
mission in any manner that tihe Commisalon
aay suthorizs.

"Under the fsotz hereinebove set forth
will you pleaes advise whether or not the pro-
duotion of the amount of 01l hereinabove men~
tioned may be pesrmitted by the Commission?"

From the fects as stated in your lettsr,

~ 4% appesars that the rinal Gecision of the court was

that the well in guestion was legal, and that the per-
mittes should heve been ellowsd to produce the allow-
able whioh was assignad to this wll under the prore-
ticn scheduls 8 of the Rallroad Commisaion of Texas for
the East Texas field. The question, thersfors, resolves
itsalf into s determins tion of vhether the Rsilroed Com-
mission haa the authority to sdjust the sallovatls from
this well in the prasent and future allovebls schadules
for the £ast Texes fleld soc as t0o grant Elgar "back
allowedle”; in other words, to permit ZTdgar tc increass
his producticn from this waell so a8 t0 aske wp for Sthe
emount of slloweble produotion which he lost during

ths time when his well was closed dowm.

Cenarally speeking, the authority or the Rail-
rocad Oomuission to promulgate rules releting to the pro-
duction of 0il and gas depends upon the right of the
State of Texas end its egenciss %o prevent the physical
wvaste of 0il and gss, either underground or overgroumd,
wi:10h results either from inefficient methods of produc-
ti{on or preduction in excess of merket demand. =Zee
Articles 601y, 6023, 6029, 6042 and 60490, Vernon's Amnno-
teted Texes Civil Statutes. The Rallroad Commission 1is
speaifically givan suthority to limit the produation of
0il, where it rinds that "waste 1s teking plaoce, or is
reasonably imminsnt,” under the provisions of Seotion 7
of Aprtiale 60.9e.
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Honorable J-hn E. Taylor, page §

The limitetion of the production from sn
01l fleld nicessarily csarries with it tha prcblem
of dividing ties allovable production among the weariocus
producers 1n the field. The statutes of Texas provide
no specific formula for the dlstribution of the ellow-
able produgtion, but merely provide in genersl teras
that, "ths Commisslon shall distributs, prorsts, or
otherwiss apportion or sllocate tha sllowsble produe-
tion among the varicus producersz On a reascnablg basis,”
Article 60490, Section 7,

While there have been no reported court de-
cislons cn the subjeot, the question of the authority
of the Ral lroad Commisaion to permit an opsrator to
produce "back allowable™ Las bssn previocusly passed
upon in opinions of this department, In a letter
opinion dated May 27, 1935, to Senator Arthur ¥,
Duggan, by Hon. Sgott Galnes, First Assistant Attorney
General, it was stated that the Rallr ozad Commissl on
does not bhave authority to perzit an operator to pro-
duoe "back sllowable." The aame conclusion was rsached
in en opinion by Assistant Attorney Ceneral W, J, (Dick)
Holt, addreessd to the Railroad Commission of Texas,
dated November 2C, 1935, Copies of theas copinfons
are attached hereto,

The Rallroed Commiamsion has scted upon the
constructicn of ite povers by the Attorney Gencral's
Depertmnant, #nd hae consistently taken the pesition
that 1! does not have the esuthority to peralt sn op-
erater toc meke up by present produotion his failure to
prodace his allowable in the past. It is a metter of gen-~
ere)l knowladge that at the time the opinions of this de-
pertment were writter in 1935, vsrious persons were assart-
irg the right to produce large cuantities of oil as
"kack ellowable,”™ and the conpiatent dapartmental con- 1
gstruction of the Reilrosd Commiseion's euthority by this
departament and by the Fai lroed Commission has direoctly
arftsoted important property rights. H

In the face of this departmental construction,
the Lagislature hes nct seen fit to emend the conserva-
tion mtatutes 86 as to confer on the Railr oed Commiesion

et
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Honorable John Y. Taylor, pase 6

the suthority to grant "beck ellowabls.” Section 7

of wvhat is now Article 6049¢, Vernon's Annotated Civil
Statuter, was smended by Chaptar 76, Acts Lith Legie-
leture, Regular Session, Teotion 6, effective April

13, 1935, and ther containgd the same provisions as

tc the povers of the Railroasd CQunilcfon to prorate the
production of oll as hereinbefore quoted. Under Seotion
20 ot this aet, 1ts provisions terminated Sqpt ember 1,
1937. By Chepter 15, sets 1937, 45th Legislature, Feg-
ular Session, Section 1, the seffective term of this act
was extended to Septemder 1, 1939, and by House Bill
851, rots 46th Legislature, Regular Sassion, Section 1,
the effective tamm of the act was again extended, to
Septembar 1, 1941. Both of thess extansions wers with-
cut any amanément to the statutory provisions rslating
to the proration powers of the Railroad Commission.

Vhere atatutory provisions are genaral in
their terms, the departmental construction pla ced
upon the statuts, if ressonable, will be followed dy
the courts. This 4s particularly true where the con-
struction dirsotly affects important property rishts.
In following ths departamsntal constructicn by the
Ral 11024 Commission of the consarvation ststutes in
ano ther oonnection, the Suprems Court said in the
cese of Megnolia Petroleum Comyany ve. Hew l'rodesas
Frodus tion Co., eX, ' 4 S. W,

)

"in examinetion of our conssrvation
gtatutes disclosasa that they do not in
eny mannsr dirsctly deml with such que s~
tion, but are opsn to construction in re-
gard thareto. Under such & record we
think in this instsnce we should sustsin
the deapartmental ruling. Nsubert v.
Cnicago, ste., Ky. Co.,, 116 Texas 644,
296 S. ¥, 1090; M¥oormean v. Terrell,
Coaptroller, 1.9 Texas 173, 202 &. %. 727
Tolleson v. Nogan, lLend Commissioner, 96
Texas L24, 73 8., W, 520,"
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Honorable J-hn R, Tavlor, pave 7

There is additional reason for adopting
the dajertmentsl constructicn where, subssquent to
the dersrt:ental cconstruction, the legisleture has
re-ensacted or asrtendad the sistute without change,
the presusption vteing thsat the Legislature knew
of tr.e depsrtmantal conetructlon and was satisfied
with it. Federa)l Crudes 01l Co, vs. Yount-les C1l

Co. 122 Tax, 21, 52 3. W. [2d) 56; Gtephens
Tounty vs. Hefnar, 118 Tex. 397, 16 SFTEE) 804
Fallroad EpamIss{an of Teazas va, T, & N, (., R. Co.,

72 . W, [247] 10061 (error refused].

¥e are Of the opinicn that this departaert
ghould alhers to the construction hsretofore consis-
tently followed by this department and the Railrocad
Commission, and we therefore are c¢f the opinion thet
the Railrosd Comuissiocn does not have suthority to
psrmit Tdesr tc produce the "back allowable™ whieh
he was Trevented from pro- ucing under the faocts stated
in your letter.

Yours very truly
ATTCENZY OTNEFAL OF TZXAS

P b

Jamss F. Hart
sesistant

By

JFRi1LV

“
APPROVEDOCT 3, 1940
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ATTORNEY GENERAL OF TEXAS
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