CFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GERALD C, MANN
ATTORNEY GENERAL
Honorable X. G. Garvey
County Auditor
Bexar County
San Antonio, Texas
Dear 34ir: Opinion No
Re: H. 3 » 40th
LOB.. *, Ch. 819, ps S22,

This departnent has rec
opinion. We quote, as follows,

*In 1927 the 40%h lg
under GCeneral and Speoial
288, Chapter 219, jage 322 g City-County
Holpitals in counties of 2 population. Af-
ter the pesssage O is aot) Bexar County called
an slection for the purpose of le mf this direes . -
tax and & majority vpte . was had $hia eleoction,

*If the (Comelssionsrs' Court levied the full
107 authorized by the purpose of

ereoting bujld provements and for
asintaining such hoapit 'Eo Commlssioners’

4 your request for an
pQur ori{ginal ¢

Court levy in add tic zo (] (] '
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and other permanent in rovensnta"®
Ovelmnts Fof TEs Eei‘i; Tousty

"If the Commissioners' Court levies s tsx un~
der Artiol® B, Seoction 9, of the Constitution of
the State of Texas, for pomnmt improvexents,

should ths disbursemente of this money whea ¢ol-
scte® y ths Tex Lolliectdr, be oON ed to buildin
addit{ons, dbullding ohanges, building mglroumnﬁl
and repairs other than bullalng maintenance Tor
ourt fouse, Jeil, apd county owned inatitutional
puildingat™

NO COMMUNICATION I8 TO RE CONSTRUED AS A DEPARYMENTAL QPINION UNLESS APPROVES BY THE ATTORNEY GENERAL COR FIRST ARGIRTANT
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At a subsequent date you sent, et our request, th
adiitional information which follows: 3 ' °

"In reply to your letter of iugust 19, 1940,
regarding Oplnion Hequest No. 0-2599, will stete
that 1n 1913 Bexer County issued liospital Honds in
the amount of J123,000.00 end the City of Jan
Antonlo at this time also issued liospital Bondas
in the amount of ,125,000.00, making a total of
$250,000.00, which bonds were voted by the pecple
and the procesds of this sale were used for the
erection of the City and County Hospitel,

"then this Hospital wes erscted, which was
prebebly in 1915, the City end County entered into
e contreot under oertain statutory laws for the
operstion nnd malntenance of thlis Hospital, the
City agreeling to take care of 265> of this expanse
and the County 64%., The Hospital operated or this
baeis untll the passpage of House 2ill No. 282,
Chapter 219, page 322, 40th Leogislature, Regular
Sessglion, At this time the Clty di scontinued its
payment to the County of 38% of the cost of opera-
ting and maintaining the City and County Hospital, .
vhich is called the Robert B, Cfeen llemorial Hospi-
tal. Cf course, thls levy was made after a majority
of the voters of this County et an election had
voted for this 1l0¢ levy.

"Bexar County at this time has out-standing
566,000.00 of these Hospital Bonds but levies no
tax t0 cover the interesst and principal on these
bonds as the Hospital RFond .inking ¥Fund has $40,000.00
invested in Bexar County bonds and the revenue from
this investment is sufficient to take care of the
interest and principel on the $66,000,00 out-standling
Hospital dSonds. -

»Tha Commissioners' Court is now plannipg to
levy the full 107 under House 311l 282 end in eddi-
tion meke an appropristion out of tha rermanent Im-
prcvement Fund of aeprroximately .:28,000.00, which
is equal to approximately a 2¢ tax levy out of the
26+ guthorized in Article 8, “ection ¢, of the Con-
stitution of the “tate of ‘fexes, 'for the erectlion
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of public dbulldings, streets, sewers, waterworks and
other permanent improvements'. This 2¢ is not for
a votog bond lesue for Improvements at the Hospital
but is a straight levy of 2¢ out of the 25¢ on ad
valorem tax t0 be ocollected by the Tax Collector and
spent by the Commissioners' Court and the Hospital
as oollected for improvements of the City and County

Hospital whioch would really meke a totel tex levy
of leg."

House Bill Number 282, Acts 1927, 40th Leg., R. 8.,
Ch. 219, p. 322 is incorporeted in Vernon's Annotated Civil
Statutes as Article 4437a., For convenience we shall heresfter
refer to 1t as Artiocle 4437s.

That Article provides:

"Section 1, That all counties in Texas having
& populstion of 210,000 inhabitants, es shown by
the census of 1920, in which sre estadlished hos-
pltels Jointly owned and operated by any city and
county, in which said hospital is located, the said
counties or oities undsr the terma of mutual agree-
ment, and not otherwise, are hersby authorized te
deaignate either the county or city government for
the purpose of teking over the entires ocwnerahip
and control of suoh hospital upon such terms &s
may be mutually agreed upon between the oclty mnd
eounty owning such hospitals and operating the
same, and providing further that such portions of
the tax hereipafter referred to shall, if voted by
a majority of the qualified voters, be used to teke
care of the interest and sinking fund required by
law on all cutstanding bonds of the city or county
heretofore issued which have been incurred sgainst
the bullding or maintenance of salid hospitals or
that may hereafter be issued. Thaet in case it 1s
determined by sald mutual agreement for the oity
to take over the said hospitsls and operate the
same, the board of managers may be appointed dY
the governing body of the city in acoordance with
the terms of its echarter or in accordsnce with its

judgment.

"3@0. 2. That if in the Jjudgment of the com-
bined boards of County vommissioners and City
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Councils of such citlecs, 85 may be rart owners of
such hospitals, a countywide slactictn to determine
the future cwnership and operation of the hospi~
tel ia desiradle, such countywide election may be
ordered on the initiative of such combined boerds,
and a apjority vote on the questions submitted
shall govern the future ownership tnd operation of
the hospitals, tho expense of such election to be
veld by the Coamissioners' Court from county funds.

"SeC. 3. A direct tax of not over tan ocents
{104) on the valuation of Cpne Pundred Lollara
{$10C.00) may be suthorized and levied by the Com-
miazsicners' Court of such county for the purpoce
of ereoting duildings or other improvements and
for mainteining such hospitals; provided that all
such levy of texes shall te submittad tc the quali-
fied texpaying voters of the county, &and a majority
vote shall be necessary to levy the tax.

"Zec. 4. The Board of Xanasgers or Direotors
of such hospitsl ahsll be elected, when sc taken
over, by the (ounty Commissioners' (ourt, end said
Board shall consist of not less then three mem-
bers, or mcre than nine members, snd whsn 80 elect~
od shall be responsibdble for end have full snd com=-
plete control of the -management of the oonduot
of such hospital or hospitals, giving a report of
their menagemsnt at lesat once evary quartsr to the
Commiasiocners' Court, and as auch cftener as sald
Court may request, upon any and all acts, rules
end regulations perfcrmed by them. They shall also
give a quarterly finranciel statement to the {om-
miszsioners' Court showing sll money expended and
received by them and showing fully for what pure~
poses the mopney has been expended.

"Sat, 3. The saild hospital or hoapitels shall
sive free sarvice to all sick an! injured indigent
cltizens of the entire county.

“"o0., &, Sald Sosrd cf Menegers shall be ep-
pointed for such terms that the terms of one-third
of the number of the membars of the bBoard will
expire svery two years ancd the term of office for
such members of the Soard shall be for slx yesrs.
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"Zec. 7. Due to the large zmount of detail
work necessary to psrfeot the reorganization under
thia Act, it 1s necessary that such work begin at
the earliest przotical moment, and for the good of
the EHospital System, end on scoount of the crowded
condition of the c¢alendar, orestes an emergency
end an imperetive publioc necesalty, demanding the
suspension of the Constitutional Rule requiring
bills to be read on thres several days, and the
sald rule is hereby suspended, and this Act is to
take effeot upon end after its passege, and it i»
80 enaoted,." _

"A speclal or private sct is one relating to
paerticular rersons or things of a claas, either
particulerized by the express terms of the act or
separated by any method of selecticn from ths
whole oclass to whioch the low mi but for such

esction s, 80 Do nderscoring ours)

Artiole 4437a clearly comes within the definition
of a local or special law. Secticn one of thet statutory
provision separates, particularizes, and restricts its ap-
plicability to the whole class by two methods or means.
Namsly, it is restricted by population end specialized by
the method provided for ascertesining that populetion.

Article 4437a, by ita own terms, can only apply
to those Texas counties "having a population of 210,000 in-~
Rabitants, as shown by the census 0 20", nderscoring

ours)

An examination of the 1920 census will reveal thet
not a single Texas County hed exactly 210,000 inhebitant =,
Whether or not the Legislature intended 210,000 more or less
is a problem of statutory construction. Here, however, we
need not be troublad with nicetiss for Bexar County never ceme
vithin tke limits defined in Article 4437s. The 1920 Federal
census reveals Bexear County with a population of 202,06%.

Seotion 856, Artiocle 3 of the Constitution provides:

"The Legislature shall not, except aa otherwiae
provided in this Conastitution, pess any local or
special law, authorizing:
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wk ¥ %

*Regulating the affairs of counties, cities,
towns, wards, or school districts;

wk k %

"Creating offices, or prescribing the powers
and duties of officers, in counties, cities,
towns, elsction or school districts;"

The enactment of Artiocle 4437a violated the fore-~
going Constitutional provisions and, hence, 1t i1s thereby
rendered null and vold. City of Fort worth v, Bobbitt, 121,
Texas 14, 386 8. W. (Bd) 470,

Aots 1829, 418t lLeg., 2nd C. 3., P. 5, ¢ch, 4, Sect.
1, {(Art. 4437b, vernon's innotated Clivll Statutes) was appll-
cabls to Rexar County. It provides;

nThat in all countlies in Texas having a popula~-
tion of at least 202,000 inhabitants and less than
210,000 ighabitants as shown by the Census of 1920,
in which are establlshed hospitsls Jjointly owned orx
operated by eny city and ocounty in whioch sald hos-
pital 1s located, a direct tax of not over ten
c¢ents on the valuation of On2 Hundred Dollars may
be authorized and levied by the Comxissaioners?
Court of such county for ths purpose of erecting
bulldings and other improvements, and for main-
talning such hospitals, provided that all such
levy of taxes shall be subtmitted to the gualified
taxpaying voters of the county and a majority vote
shall be necessary to levy the taxes,"

we gather from the set of facts submitted to us
that the Bexar County Commissioners Court purported to levy
the ten oent tax pursuant to the autiority granted in 4437a,
vernon's Annotated Civil sStatutes, and not that authorized
by Artiole 4437b, Vernont's Annotated Civil Statutes., It can
make no great difference, however, under vhich particular
act the Commissioners Court assumed to act, The stigma of
unconstitutionality touches the pair of them.

Artiocle 4437b, Vernon's Annotated Civil Statutes,
je restricted in its application to those countles "having a
population of at least 202,000 inhabitantes and less than
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210,000 inhsbitants as shown by the Census of 1920.," The 1620
Census reveals that only Bexar County fell withlin that popula=-
tion braoket, This, together with the fact that the Aot is

go phrasod as to forever exclude any other county in the State
frem coming within its purview, renders Article 4:37b, vernonts
Annotated Civil 3tatutes, null and vold by rsason that it ie

a speolal or private act oontravening Seotion 58, Article 3,

of the Texas Constitution, See City of Fort worth vs, Bobbitt,
BUD!‘B -

In light of the foregoing, the Bexar County Com=-
nissioners Court must look to Article 4478, Revised Civil
Statutes, 1925, for thelr tax levying authority to provide
funds for the deaslired improvements upon the ocity~-county hospl-
tal. Article 4478, et seq., Revised Civll Statutes, 1925,
confers general authority upon the Commissioners Court with
regard to county hospitals and their erectlon, maintenance,
alteration, and repalr,

The Commissioners Court may use for county hospital
purposes, all or eny portion, not previously allocated, of the
£5 cents per 100 valuation tax levy authorized by the Consti-
tution. Provided, however, that in no event ahall the tax
levy oxceed the 25 cents constitutional limit fixed on the
county permansnt improvement fund.

gould v, City of Paris, 68 Texas 511, 4 S. W. 650,

Williams v, Carroll, 202 S. W. 304,

Veltmann v, Slator (Civ. App.) 200 3. w. 839,

The sgecond question in the original request is not
sufficlently specific for us to attempt an answer.

Trusting that the foregoing affords an answer to
your primary inquiry, we remain

very truly yours
ATTORNEY GENRRAL OF TE!AS

j,,..,—t ,-\”-—'r(“?'_? 6 1940 ; ; /

JQZZZ%ZQAdcﬂlZdLJ wm. J. Panning

BY

CHixw




