OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN ‘

¥ GeraLD C. MANN
%  ArTORNKY GEMERAL

Eonorable Cso: H. Sheppard
Gemptroller of Fublie Acoounts
Austin, Texes

Dear ¥r, Sheppardl
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ployment Compensation Gommission is
oreated by 1 S231b-B of Yernonts Revised Oivil
Statutes, and t¥e suoceadinz srtisle oomserns adminiatre~
tion of the affalrs of the Commission. Subdiviaion {4) of
this Artiecle pertains tc psrsonhel, and is as follows:

© "gubjeat to otheyr provisions of this -
Aot, the Commission is gutheriged to appoint,
rix the compensation, and presoribe the du-
ties and powers of such officers, aposunte
ants, attorneys, experts, ard other persons
&8 may be necessary in the performence of
tts duties. The Gommisaion shell noﬁxamplpy
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3 or pay any person who 18 an officer or oom-
AREY mittes mezmber of any political party organl-
ey gation. The Commission may delegate to any
such peraon 80 appointed sueh power and
authority as 4t deems reasonadbls and proper
for-the efrective administration of this
Aot, and may, in its discoretion, bond any
person handling moneys or signing oheoks
hereunder,*

In pursuance of this authority, the Commission
‘'has set-up 2 body 0f employees known as the Msrit Systen
Comncil, designed tc meat the approvel of the Federal
Seourity Agenoy for minimus standards of o merit systenm.
This setup is g8 follows: '

"SZ0TION I - MERIT SYSTEM COUNCIL

"Paragraph l. A Merit System Jouncil, to be governed
by the rules herein provided, shall be appointed
by the majority consent of the Commissionsrs,
The Counoll shall be oomposed of three (3) mem-
bers who shall be publicespirited gitizens of
recognized standing with knowledge of publie ad-
ministration and rtial selection of effisient

overnment persocnnel and known interest in its

ovement. They shall have had experiencs,

training, or have bean sngaged in work in the
f£ields of Qrganization and Management, Psrsounsl,
Public Administretion or related rields of in-
strustion. Xo member shall have held political
office or have besn sn offlcer in a political
organization during the year next precsding his
appointment, nor shall he hold sueh offisge dure
ing his term., No member of the Council shall be
otherwise employed as en offiocfal or loyee of
the Commission during his term as a member of
the Council, and shall not have been an employee
of the aammiasion within one year next precelding
his appointnent ag s member of the fJouncil.

Par. 2. It shall be the duty of the Council:
. To advise on edoptlion of general policles for the

administration of merit examinations, and to act
as sppeal board for epplicants who have deaen re-
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Jected for exemination, as provided in artiole
XIIX.

To hear sppesls of enployees discharged or de-
moted.

To advise in the formuletion of progedures in pere
sonnel adnministretion to insure conformity with
rules and policies,

Te advige with and recomaend for selection and ap~
pointment, by the Commission, a Herit System Super-
visor; to advise with the Merit System Supervisor .
in formulation of procedures for the conduot of
merit examinations; and to inspeoct and review the
astivities of the Supervisor to-insure conformity
with this Rule and the policles, oclassifigation
snd objeotive standards of the Qommisslon,

To review the olassification and ocompensation plans
and to advise on thelr adoptions snd subsequent re-
visions.

To promote public understanding of the purposes,
policles and practices of the merit system. As &
means thereto, the Councll shall make a report to
the Commission at lesst semi-annuaslly on the opera-
tion of the morit system, ineluding the oconduct of
exaninations, the eatagblishment of reglsters, cer-
tification from registers, promotions, sslary ad-
vancenents, -dismissals, demotions, transfers,
separations, end the malntenance of elassification
and compensation plans. A copy of this report
shall be open 0 pudbllice inspsction.

To recormend t0 the Commission amendments or changls
in the merit system, which, in thelr opinion, are
Gdeemed necessary and adviszable and which, in their
opinion, will promote a more sfficlent and coconom=~
1eal operation of the merit plan.

3. Members of the Councll shall serve for a term of
one (1) year, beginning with the date on which these
rules are approved, or untll sucoessors have been ap-
pointeds A member appointed to £1l) a vacancy occur=
ring prior to the explration of the term shall b ap-~
pointed for the remalnder of suoch term.
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Par. 4. The Council shall elect a Chairman from
its membership. It shall also designate
the Merit System Supervisor or other em~
bployes as its Recordling Seoretary, whosse
duty it shall be to keep a record of the
proceedings of meetings. Meetlinga of the
Counoil shall be held as often a8 necesgary
and praoticable upon call of the Chairman,
The Commission shall have the right to be
represented at all meetings, but such
representation shall be without voting
power, The Counell shall adopt procedures
for the conduct of its activities.

Par. 5. Members of the Council shall receive no
salary or weage, except that they may be oom-~
pensated on a per diem basis of not to ex-
ceed Ten Dollars ($10.00) per day for each
day that they are in attendance at meetings
of the Council and engaged in the perform-
ance of their duties. ey may alsc be re-
imbursed for expsnses incurred while engaged
in the performance of their duties, ineluding
traveling expenses, within the 1imits of the
blennial eppropriation aset.n

Your inquiry raises at once the fundemental ques-
tion of whether or not the ocoupancsy of the position of
faculty member to the A, & M., College, and of membership
in the Merit System Counoll iz in anywise in violation of
Sections 33 or 40 of Article XVI of the Constitution, or
otherwise 1llegal because of i{ncompatibility of the two
positions,

Section 40 of Article XVI of the Consatitution
forbids any person to hold or exerocise, at the same time,
more than one “oivil office of emolumentr, with certain
exceptions not pertinent to thiz inquiry.

The position of a faculty member of the A. & M.
College is not a civil offioce, Such a member is an em-
ployee rather than a civlil officer, although, of course
his position is one of emolument. The position of raauity
member is not oreated by law but by contract between the
employing Board and the individual; and, furthermore, the

: Vi



%

Hon. Geo. H, Sheppard - Page 5

duties of suoch faoculty member are not created by law,
but, on the contirary, by oontreot; sgain, such faoculty
nember does not exercise any of the functions of sover-
eignty whatsoever, and this is an indispenszble fune-
tien to a eivil officer,

We have recognized these as tests in our Opinion
No. 0-490, in which we cited with approval the caaes of
State of Montana vs, Hawkins, Secretary of State, BESY7 Pao.
41), 53 A. L. R. 583, and annotation thereto upon the subdb-
Jeet of rDistinetion between Office and Employment.® See,
also, our Opinion No, O~£286, and 34 Tex. Jur. p. 523,

Seotion 33 of Artisle XVI of the Constitution
is more restrictive, It provides as follows: _

*The accounting officers of this State
shall neither draw nor pay a warrsnt upon
the Treasury in favor of any person, for
salary or compensation as agent, offiocer or
appointes who holds at the same time any
other office orhiaaition of honor, trust or
profit, under this Btate or the United Statesw,
with ocertain enumerated exceptions not peyrti-
nent hera,

This Seotion sxtends the disqualification of a person be~
yond the holding or exerecising of a wsivil office of e-
molument,” so as to include the holding of any othex
roffice or position of honor, trust or profit®, under this
State or the United Stutea, except ss presoribed in the
Constitution. :

The quesvion regurs then, whether or not the
position of & faculty member in the A. & M. College is
an "office or position of honmor, truet or profit", under
this State, Undoubtedly, a professorship in the A, & M.
College 13 a “position of honor, trust and profit"., BSusch
position, we think, further, is held "under this State*,
True it is that the fasulty member iz not employed diyrect-
ly by the Btate, but, on the other hand, is employed by
the Board having control of the institution; but sush
Board 1s itself & body of public officers, constituting
a State governmentsl agency for the very purpose of oon-
dusting the affairs of the College, and in every just
sense, therefore, the feculty members employed by the
Board, and whg, of course, are pald direotly by the
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State, are holding positions of horor, trust and profit
under the State, not immediately bhut mediately. The
State can only act through agensies,

80 that, in the opinion of this department,
Seotion 33, Artiole IVI, of the Constitution does probi-
bit a member of the faculty of A. & M. College from re~
ceiving salary or compensation whatsoever out of the
State Treasury for services rendered as & memher of the
Horit System Couneil of your board,

We think this conclusion is supported, if not
compelled, by the opinion of First assistant At%ornny
general Cureten (Leg:l Opiniong, Attorney General, 1918~
1914, p. 873) wherein he held as follows;

"We, therefore, heg to advise you that
Honorable Will N, Mayes while aoting as Lieu-
tenant Governor of this State, sould not legal-~
ly hold the position or employment of a profes-
sor of journalism in the University of Texas.”

S Noreover, our ceonclusion finds support and au-

thority in the opinion of Mr., Taylor, Assistant Attorney

general, a conferents opinion during General looney's

;ﬁgﬁnistgation {Opinions, Book 30, p. 394) whereln it was
that;

*Should one of the olerks in a depart-
ment be appointed a member of s board of mana-
gors of an elsemosynary institution, then ths
qocountlng officers of this state would be
prohibited by the above gection from drawing
or peying any warrant upon the Treasury for
the salary of such a dlerk."

It wlll be observed that in the two cases just
¢ited the gquestion propounded and answered by the ittorney
General's Department was with respeet to the rights of an
employee of a department to receive compensation while at
the same time holding and enjoying a publiec office under
the law. The preeise question whether or not the publise
officer holding at the same time & poaition of honor and
trust under the state could reseive sompensation from the



Hon, Qeo, H. Sheppard - Page 7

State Treasury wuas not presented or decided, That is,
however, the precise gquestion presented in this cuse.

That such officer 1s denled the right of salary or oom-
pensation we think is clear beyond doubt under the express
texrms of Section 33. The two cases above clted are also
authority for the proposition that the employee in such a
case is likewlse denied compensation from the state., This
oonclusion would appear to de eorollary to the main con-
clusion that the two posltions are incompatible under the
Constltution and that tha person ocoupying such dual posi-
tions would therefore not be entitled to compensation from
the State with respect to either position, whether of of-
ficer, agent, appointee, or employee Bolely.

However that may be, we are of the opinion that
in any event Settion 33 of Articlo XVI does prohibit the
payment of compensation out of the State Treasury to an
offlcer, such as the one under consideration here, who at
Theé same time likewise holds or attempts to hold a position
of honor or trust under the gtate,

Yours very truly
ATTORNEY OENERAL OF TRXAS

Cocy
JTTORIT Y CINE J?AL - By

YIRST PO“IQL
0ole Spéer
Assistant
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