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Board of water Engineers
Austin, Texas
Dear Mr. Sturrock; Attention: Mr. J. 0ok

its tribatar-
g the Lower (0lo-

This
August 12, 1940,
partment which lett

"1, e the qpprépriations granted to
olorado Rivey Authority and others
waters of the (Coloxado River for use for

the ‘generation powsr subordinate to rights
te such waterg heretofore or hereafter sc-
quized “for irrigstion and municipal use.

e redelipt of your letter of
legel opinion from this De-

ot re the rights of the Lower Colora-
do River Autliority to impound, store, sell or
otherwise dispose of water in its reservoirs
for all uses except hydroelectric power use,
prior to like uses of the Upper Colorado River
Authority, assuming the latter prooceeds with
its development for irrigation and domestic
use according to State water laws,

*In order that we may furanish the Bureat
of Reoclamation with an opinion of the Legal
Department of this State, we respeocitfully re-
quest your opinion on the above questions,

N
0 COMMUNICATION IS TO BE CONSTRUED AB A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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"For your information, you are advised
that the Lower Colorado River Authority has ao-
Quired water rights under certain rilings made
under Chapter Two, Title Sixty of the Revised
Civil Statutes of 1885, inocluding filing made
by John N. Simpson covering filings of Edgar L.
Flippen, the Colorado River Syndicate, the Col-
orado River Power Company, A. R. Johnson and (.
H. Alenander. A certified copy of the record
of appropriation made by Simpson was filed with
the Board of water Engineers on June 30, 1914,
and included irrigation, mining, willing, manu-
faocturing, power, water works and stock raising.

"You are further advised that the Lower
Colorado River Authority has acquired a series
permits, through successive transfers, to im-
pound, divert, appropriate and uses not to ex-
ceed 1,391,530 acre-feet per annum of waters of
the Colorade River and tridbutaries for the pur-
pose of power development, This series of per-
mits are dated May 15, 1986, are for power pur-
poses only, &nd overlap the .Certified Filings
made by John N. Simpson et al, menticned above,

"On May 25, 1938, the Board of Water En-
gineers granted the Lower Colorado River Author-
ity Permits Noas. 1259, 1259-A and 1260. The ap-
plicatlions for these permits are dated Maroh 7th,
1938,

"Permit No. 1259 permits the Authority to
impound, divert, appropriate and use not to ax-
ceed 1,390],530 acre-feet of the ordinary and
storm and flood flow of the Colorado River and
tributaries, for domestic and munjcipal uses,
water to be used in prooesses designed to con-
vert materials of a lower order of valus into
forme having greater usabllity and commercial
value, irrigation, mining and recovery of minerals,
and hydroelectric power, This permit includes
1,225,700 acre~fest per Annum for power purposes,
heretofore granted under permit No. 954 to the
Syndicate Power Company on May 15, 1928, The
total amount appropriated under both permits not
to exceed 1,391,530 acre-feet per annum. This
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permit also asuthorizes the construotion of the
Buchanan Dam.

"Permit No. 1269-A authorizes the Authority
to construct the Inks Dam and impound, divert,
appropriate and use not to exceed 1,391,530 acre-
Test por annum of the ordinary and satorm and
flood flow of the Colorado River and tributaries
for the generation of hydroeleotric power. This
peramit incliudes the 1,225,700 acre-feet of water
per annum for power purpoges heretofore granted
under permit No. 954 to The Syndiocate Power Qom-
pany on May 15, 1926. The total amount appropri-
ated under both permits not to exceed 1,391,830
acre-~-Teet per annum,

*Permit No. lB60 authorizes the construotion
of the Marshall yord Dam, and permits the Author-~
ity to impound, divert, appropriate and use not
to exceed 1,500,000 acre-fest per annum of the or-
éinary and storm anéd flood flow of the Colorado
River and tributaries for domastic and munioipel
uges, water to be used in prooesses designed to
convert materials of a lower order of value into
forms having greater usability and commsrcial value,
irrigation, mining and recovery of minerals, and
hydroelectric power, This permit includes
1,391,530 acre-feet of water per annum for power
purposes, heretofore granted under permits Nos.

951 and 952 to The Syndicate Power Company on May
18, 1986, The total amount appropriated under both
permits not to exceed 1,500,000 acre-feet per an-
nui, '

"You are also advised that this Board has never
granted the Upper Qolorado River Authority permit
to appropriate waters of (olorado River for any
purpose, and further, the said Authority has never
filed an application with the Board for a permit.
And we have no knowledge of the Authority having
acquired any permits heretofore granted to others.,"

House Bill No. 77, Chapter 126 of the Forty-Fourth
Legislature {1935), Generel Laws, Regular Session, Page 338
oreated the Upper Colorado River Authority. The general and
the enumerated powers of the Upper Colorado River Authority
are very similar to those granted to the Lower Colorado River
Authority by the terms of Senate Bill Ro. B, Chapter 7 of the
fourth ealled session, Yorty-third Legislature (1934), General
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and Speclal Laws of Texas, Page 19. The aot oreating the
Upper Authority contains the following:

"Provided further, that in creating and
conferring the bensfits of this Aot on said
District, it 1s declared as an essential part
thereof that irreapective of any existing right
or rights or permits issued by the Board of
Water Bagineers of the State of Texas to use
the water of the Colorado River and its tribu-
taries for the generation of hydro-electric
power and which rights or permits may dbe ao-
quired by the Distriot; the impounding and use
of the flood waters of the Colocrado River and/
or its tridbutaries for the generation of hydro-
slectric powsr by the Distriot and/or any cne
who may succeed to the rights and privileges
conferred upon it by this Aot, shall be subjeoct
to the rights of sany other person, municipal oor-
poration or bady politic herstofore impounding
or now putting to beneficial use any such waters
for the purposes, set forth in subdivisions (1),
(2) and (3) of Article 7471 of the Revised Civil
Statutes of the State of Texzas, as amendsd Dy
Chapter 128 of the Acts of the Forty-seaond Legis-
lature of thes State of Texas, when sush other
person, municipal oorporation or body politio
has heretofore received a permit for such use or
uses from the Board of Water Enginers of the
State of Texas, or who by law has heretofore beéen
permitted to impound water for the aforesaid pur-
poses, and nothing in this Aot shall ever be ocon-
gtrued so as to subjeoct to condemnation by seid
District or any sucoesscrs or by anyone who may
succeed to the rights and privileges conferred
upon it by this Aet eny waters herstofore impounded
or to be impounded within or without the Distrioct
under any law authorizing water to be limpounded
or under any permits heretofore granted or here-
after granted to s municipal corporation or bdbody
politie or any waters heretofore impounded or per-
mitted to be impounded or uped without the Diatrliet
pnder permits heretofore or hersafter granted to
any person.

"Nothing in this Aot shall ba construed as
depriving any person or muniecipality of the right .
1o impound the waters of the Golorsdo River and/or
its tributaries for domestic and/or munioipsl pur-
poses, nor of repealing any law granting suoh
rights to persons and municipalities.
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- "Seg, 2-a, It iz now declcred to be the
putlie peliocy of thie Gtate thet any and all.
rights of the Tistrict hereby oreated to im=-
pound and/or uce and/or sell the weters of the
Colorado River a 4 1te tributarirs for the gen-
eration of hydro~electric power shall be sub-
ordinate end inferior to the righte of cities
and tcwns situsted within the watershed of the
Coloredo River and its tributeries to bHuild
dars and impound flood watere for munioipal pur-
poees; and likewise the rights of the said Dis-
trict hereby created, to impound and /or use and/or
sell said waters fcr the generstion of hyédro-
electric power, shall be subordinate and in-
Terior to the rights of any eitizen of Texas, or
bodies politic, to bdbuild dams and impound the flood
waters within the watershed of the Colorado River
and 1te tributaries for 4omestic purposes and for
the purposes of irrigation, and the title to any
and all rights, properties, licenses, franchises,
and/or permits soguired, or to be mcquired, by
the Upper Colorado River Authority, shell be and
become subject to the limitations imposed by this
Sectlion.”

Senate Bill No. £, pessed at the 4th Oalled Session,
4314 Legisleture, (1934) orsating the Lower (oloredo River Author-
ity conteins substantizally 1f not identiocsally the sare language
a8 thet {mrmediately above quoted from ¥, B, No. 77, 44th Legis-
lature, oreating the Upper Colorado River Authority.

Article 7471 of the Revised (Clivil Statutes, a part of
the title "Waters" declares the following order of priorities
with respeot to the uses of public watere, to-wit:

1, Domestic and municipel uses, inocluding water
- for sustaining hurman life and the life of domestic animals,

£. Water to be used in prodesses designed to oonvert
materials of a lower order values into forms having greater usable
and conrercisl velue &nd to include water necessary for the de-~
veloprient of electric power by meens other than Fydro-electrio.

3. Irrigation.

4. ¥ining and recover cf minerals.

5. Hydrb-electric power,
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86, Navigation.
7. Recreutiorn and plsasure.

The use exbrsced in Sutdivision 1 is by comion law
6 patural use superior tc all other uses, (Clements ¥s, Way-
kins Land Cozpany, 82 S. ¥. 665, reversed and remanded upon
another point, 86 5, wW. 733). whutovnr the oommon law rule,
however, nay be, the statute itself has fixed the priorition
in the order adove named, Purthermore, the peneral statute
and the Aot ersating the regpective authorities have deolared
the prioritles,

No questian of vested rights in oonnoetion with the
sattera belng dlscussed is involved under your statement of
faots since both Authoritles are governmentul sgenoies and all
proprietary rights of elther or both therefore ars those of
the atate for the use and densfit of the publie and the stete
through the Legislature is free at all times to change its pub-
l1ie policy and to change or repeal existing laws, so long as
rrivate vested rights are sot disturbed theredy.

. Qur conatruction of theas Actas, and a ¢consideretlon
of the principles announced, lead us to the conclusion that
your first question should be ansewered in the affirmative, and
your seeond one in the negative,

¥e have not oonsidersd--we do not find it necessary
1o desile-~-~whather or not under ths respective Acts oreating
the Lower Colorado Rivar Authority and the Upper Coloredo River
Authority as state azencies it is necessary for such asencies
to procure permitas from the State Poard of Water Coentrel, in
any eveni, or in other words, whather or not the rcspuctive Aota
thezeslves coanstitute ocozplete and direct authority for the
agencliss to dn and porform the rcts thereln committed to thelr
Jurisdioction and power,

Yours very truly
ATITURNEY GENFRAL OF
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