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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN L

Honorable C. K. Miller, Commissioner
Texas Unemployment Compensation Commission
Austin, Texas

Tear 8irt

Prior to April 1,
‘Subgeyuent to
, 1939,

¥e received your letter Jated August 18, 1940,
requesating our opinioi sih\questionsg’ based upon cer-
tain given facts . D6y statement of faots,
which you encloged In\y ay follows:

(ustipd p ingurance agnnts. heye~
after called wgents, are thoss agents who sell
industrial {hst Industrial innuranco.

- ' ) Oy which are ooilcetiblo
y ='d-coll»~tc- woekly by the agents, In-

-fstr al Ansuranoé 1s not spoken of in terms

; alue of she policy, but rather in

she ampunt of weekly premiuin, Thus,
a5 tie 1nduatria1 olass is referred

¢ organization of the company lnscfar
a6 here pertinent consists of ¢ home orffice
and distriot orftiées. In gharge of the dis~
triot ofrice is & d4istrict maneger. Under

the distriet manager are superintendents,

four or five in numdber., Unéer each super-
intendent is & group of industrial agente con-
sioting of four or five men, The manager is
responsible for the whole distriet. The super-
intendent is responsivle ror & division of the
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distrioct. The agent is responsidle for a
subdivision of the superintendent's ares.

vpach agent 1s furnished with a dedbit
book whioh oontains the names and addresses
of all polioy holders within hie dedit or
area of operations, as well as the polioy
numbers of all of the policies the premiums
on which he is charged with the duty of col~
leoting. The debit book ls arranged in such
4 way as to set forth the astual route over
which the agent travels in the colleotion
of these premiums,

"On Monday, Tuesday and Wednesday of
sach week, the agent makes colleotions. He
calls upon the policy holder indicated by the
first page of his debit booki he then ea{ls
upon thes peraon indicated by the -suondagaso,
ané so onj} He travels ovcr-hil.gz;?ifi '
route bi;any means available to and o0l~
leota the weskly premiums due, The faet that .
he is 80 engaged on thess 4ays 40es not mean
that he is not likewise ocharged with the duty
of sedling insurance, both industrial and
ordinary insurancs, on these days end every
other dey. On Thursday, 7riday snd Saturday
the agent devotes his time generally to the
sale of insurance of bath types, OCn Batuxday,
however, at least the firast half of the day .
is devoted to office work, Thisz Saturday of=-
fioce work oconsiste of the agent's setting wup
of his new business, putting such new business
on folio shsets in his folio and soratohing
off of the register his lapsed sheets, These
latter sheets ore sheets with reference to
business which is dead because of the polioy
holder's faillure to pay premiumas, Iikewise
on Saturday morning policles are plesoed in
snvelopes along with reoceipt books, and folios
are balanced to arrive at the amound of the
debit of the agent for the week beginning the
following Mondsy morning. The amount of the
agent's dedbit is arrived at by subiracting
his lapsed business from his new busineas,
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_"Each morning, except Monday morning,
the agent is rejuired to be present at a
neeting held at 7:45 a.m. At such awmeting
the agent tekes his place at his nssigned
desk in the company office, to be addressed
by the district manager and two other indi-
viduals connacted with ths company selested
by the manager rfor the purpose, At these
meetings a roll ¢all is first had, Fach
agent responds to his name with, first, a
statement of thg amount of industriel ine-
surance written on the previocous day (in terus
ot the mamount of weekly premiums)j ssoond,
the ampunt of ordinary insurance written on
the previeus dey; third, eolleotions on in--
dustrial policies for the previocus ¢ay; and,
fourth, collsctions on ord insurance
for the previous day. I addition to these
statemente, the agent is required to announce
and does announce his pledge of accomplishmant
for the day during whioh he is answering roll
call., Thus, he anncunces on Tuesdays and
vednesdays the amount of oollsations he ex-
peots to make on those days, as well as the
amount of insuranoe he expects to write, ©On
Thursdays, #ridsys and Saturdays he announges
merely hiz pledge guota or sxpected business
in the matter of selling insuranse, no refer-
ence being nade to coclleotione because ocol~
lection duty covers only the first thres days
of the week. If an agent is late in arriving
at such meeting he is held up to ridicule by
the manager, If it is nesessary for him to
be ebaent Ifrom such meeting he ocommniocates
that faot to the manager by telephone oy
other means. .

"Upon the edjournment of this meeting
during which the manager has made urgent re-
~ quest that the superintendents and agents
get business, esch superintendent ordinarily
gathers with a group of agents in a restaurent
for ocoffee. At this time business is agiin
disousped and each agent im to)d by the super-
intendent the exact time and the exaci plece
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at whioh he, the superintendent, will mwet
the agent on the agentt's route that day,
The agent then goes to his delineated area
to perform his functions, his route arranged
for him by the arrangement of ths pages in
his debit book. Those pages indicate to him
the néxt address st which to osll. The dedit
Yook ocntains soc many pages that eollsctions
aTe only half covered on the first day, Mon-
day, the remaining portions being covered on
Tuesday. The manager, as well as the Buper-
intendent and agent, ia perfectly familiay
gitﬁ the debit area indigcated by each debis
00K«

nThe agent zakes his collgotion and maets
the superintendent at the appointed time and
place, ct which tims he advises with the super-
intendent as to any particular problem whi
confronts him, In sone inatances the super-
intendent offers and zives assistance in the
matter of transporting the agent to sons ad-
dress at which the agent has previocusly oalled
4n his morning rounds but falled to colleot,
At timee poliocyiholders moved from the debit
area of one agent to the debit area of .another,
In such instancea the superintendent may teke
the agent with him to check on such removal
end the new looation of the polioy holder.
The agent then colleots that week's premium,
the policr later being transferred to the
debit of the agent in whose territory the

- policy holder has newly located.

"ifter leaving the superintendent the
agent then goas on with his collectlons.
This ococllection duty ordinerily rejuires
that the agent work until approximately @300
Psfls €ach night, Thias is due to the faod that
an agent, to retgén higagfnnigtioi withp;hn
comp s EHUST produce oollections, pius a
sp.cggied 1nor£aae in his business, The &-
mount of rejuired inorease in business is set
by the company, usually §1.00 per week of
premiums collectible. The one contact with
the superintendent mentiocned dces not mean

i,
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that the sgent will not be contacted again
during the &ay. The superintendent is fa-
miliar with each egentts debit to the point
of knowing approximately where the agent is
working at any partsicular time., Very orften
the superintendent again contaote the agent
go :eu thet he 15 soctuelly performing his
utien. ‘

"On Wedneaday morning of each week the
finel colleotion duties are done, that s,
all collections not mads on Monday or Tuss~-
day sre attespted to be made on Yednesday
morning, On Weldneslay afternoon the agent
works in the company office cheokipg up his
acoounts, At that ¢time he turns in the
money which he has colleoted during that
day, having each day previously turned in-
the apount of money ccllected on those days.
ge like.wiu &mﬁ r-c:ip:;‘ for the 00‘1;1 ot

ocotions preyicusly hand comp (
mokes g full ‘sccount of the week's ::B.on- :
tions, This account is balsnoced ageinst the
Tigure which he arxrives st by sudbtracting
lapaed policles from new policies, and pre-~
miums in arrears from advance premium pay-
ments, He thus arrives at the amount whi

is dus from to the company. On Vednes-
day night es well as on Thur and Y¥riday,
inoludirg Thursday snéd Friday ts, the
agent sells new policles,. On Saturday morne-
ing in the office he chsoks his possidble
lapsed poliocies, that 18, those policles
which would lapee if not paid on that day
and on Saturday evening, preferably aro .
dioner time, attemptis fo collect thess ac-
gountsa.

*fhe compensgation of the agent is in
terma of twenty times the amount of business
written and 20% of the colleetions whioh he
makes, Thus, 1f an agent sells a policy the
premiun for whish is 25¢ per week, he is
oredited on the books of the company with
twenty times 25¢, Likewise, when hes colleats
the 25¢ per weok he is, on each osopsion
oredited with twenty percent of 35g. s
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apparent asset on the agentfs record with
the company is offset by a charge-back to
the agent of twenty tlmes his lapsed busineas,
Thus, 1 & 25¢ premiun 1s due on a policy
whioh lapaes, that ia, 1e nct oollectad with~
in thirty days of the due date of the wesekly
Pprexiun, the agent's record with the campany
retlects a charge to him of twenty times 25¢.
These figures ere important in arriving at
the agent's wages which, for any particular
week, are aotually Tigured on VWednesdays.
The statement above 18 qualified by the fur-
ther statemsnt that the agsnt is not actual-
& the full amount of twenty times his
debit. Instead, he 1s {aid e stipulated per-
centage thersof, probably 15%. The balance
18 held by the company to his oredit.

*FTash wesk the agent is oharged with an
amount, usually two or three dollars, which
1s held out of his wages and is placed in
what 18 termed the agent's bond acocunt. XNo
actual bond is Issued, dut the company duilds
up & bond account in order to take care of and
to offset any shortage on the part of the agent.

"It can be ssen that it is possidble for an
agent t0 be entitled to nc eash money on pay
dey, whioh falls on Bgturdey. An agent in thag
situation who needs money on any particulartgfy
day may and often does make arrangements wi
the manzzer for an advance, His wage slip
therefore refleots that hia total remneration
for the week 18 paid under an item denominsted
'special salary.! Hls special salary may be
and usually is pald even though his acoount
vith the company shows that he 1is sctually *in
the red.' This epecinl salary is an ordinary
item of wages in that it is paid each week}

- however, the amount of suoch special salary
varies from five to twenty dollars, acocord-
ing to the achievements of the agent during the
week, Xf ths agent has done wel) he may be-
paid twenty dollare special salmry; whereas,
poor accomplishment will merit him only five
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dollars special salary. In other cases the
agent will be credited with a special salary
over and above the amount which his accomplish-
moent would ordinarily permit. This increase

in the perticular agent's special salery us-
ually results in a deorease of the special
salary of some other indiwldual or individuals.
This is due to the fact that there is usually
aveilable to the district manager only a certain
amount of money which can be uased for special
salary payments.®

Bassd upon the above facts, you ask the following
questions which we quote from your letter as followsi

"ire the industriel Iinsursnce agents
treated in the statement of focts attached
heretc in the amployment of the life ineurance
compeny under Artisle 5221b-17(g), V. R. C. 8.
1925, in its present form and/or as it existed
prior to amendment, effective April 1, 19307+

we will first discuss the guestion of whether or
not the industrial insurance sgents were in the employmeant
of the life insurance company within the meaning of the Un=-
ezploynent Compensation Act, infra, prior to its amendment
effective April 1, 1939, We do not think it necessary to
discuna t{ha general provisions of the Act relating to em-
ployment insofar as this question is concernsd becauss prior
to April 1, 1939, the Act oconteined a specifioc proviaton
which, we bslisve, controls thia guestion. <This provision,
subsection (g) (9; of Seation 19 of the Texas Unemploymsnt
Compensation Agt, same being Acts 1938, 44 leg., 3rd C. S.,
che 482, p. 1993, was as followsas

*{9) In detormining employees undaer
this Act and in determining employers under
this Act, and in determining wages under
this Act, neither term ahsgl) ineclude em-
ployzeat of or service by agente of ine
-gurance compenies who collect thsir com~
pensation on a commission besis." (Repealsd
April 1, 1939).

" There would seem to be mo doubt but what the in-
dustrial insurance agent in juestion wae an agent within
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the meaning of the above quoted section of the Ast,

Tels beins true, the question arises as to whether
the remuneration received by the szent 1s in the foxrm of a
commisalion, :

It cen reedily be seen that on agent might not be
sntitled to any compensation on pay day Que to the commis~-
sion plan of payment which the insurance company has in
force., To meet this situstion, the company has a plan where-
by thea agent may obtain an advance. This 18 more fully ex-

- plained in the facta hereinzbove msntioned. If this advance
42 charged against the commissions carned by the egent, then
it cannot be seid that he receives any compensation othsr
than on e commission basis. -

Under these facts, we are of the opinion that the
agents in question, prior to April 1, 1939, were not in the
employment of the life insurance company.

However, 1f these particular weekly payments are
not charged against the commissions earned by the agents,
then they must be something other than losns or advanoes
on commissions. This beinz true, what we have seld in an-
swer to your first question would not dbe applicable,

Before passing to the second question, we wish to
comment on Regulation Mo. 37, (now Regulation No, 33) proe-
milcated by the Commimsion, which, we believe, is in con-
f1ict with what we have heretofore #aid. This Regulation
reads, in pert, =g follows:

41l employeea of insurance companies
and corporations sre Ysubject' employees,
except agente, as herelnaiter set out,

"Agents for the purpcosss of this ex=-
ception are those individuals cormmissioned
by insurznoce companies or corporations to
represent them in the saleg of insurance
of sny sort whose remineration consists
only of commissions on ithe amount of the
aforesald gzles,” (URAETSCOTINE OUrs)

The above Regulation provided, in substence, that
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insurance agents are exempt loyees cnly when their re-
mineration consists of comulssions on ths sale of %gg%ii%co.
The A0t provided that insurance agents colles
compensation on a commission basis"™ are exexpt employees.
Under the facts set out herein, the escent receives a come
micsion for the collection of certain weekly premiums, Une
der the proviesions of the Act prior to April }l, 1939, he
waes an exempt employee since the comuission would be a

part of his compensation. It would seem, however, that if
we should look to the Regulation of the Commission alone,
the agent would not be an exempt employee because the com-
xzission was earned on samething else, to-wit: oollection
of premiums, To the extent that Regulation No. 37 oonflliot~
ed with the heretofore quoted section of ths Act, the lat~
ter governed until its repeal.

The speclial provision of the Aot exempiing in-
surange agents who were compengated on a coxmission was
not inoorporated in 8, B. No. 21, Acts 1939, Regulalr Ses-
sion, 46th ILeg., ob. B, pe 436, which decams effective-
april 1, 1939, and now aodified as Articles BES1b~1=23, -
inolusive, of Vernonts Annotated Civil Statutes, Therefore,
we mist lcok to the general provisions of the Act to deter-
mine if the agent in question 4is in the employment of the
insursnce company.

Article 85221b=17 (g) (1), supra, defines ezploy-
ment as followss ,

r{g} (1) tEmployment?! mubjest to tha
other provisions of this subsection, means
servige, including aservice in interstate
cormerae, performed for wages or under any
contract of hire, written or oral, express
or implied, providod that any services per-
Tformed by an individual for wages shall be
deemed to be emplo t subject to this
Act unless and until it is shown to the
satisfaction of the Commiszion that much
individual hag been and will continue to
be fres from control or direstion over the
performance of such pervices both under
his contract of service and in faot."

Article 5221b-17 {0}, Vernont's Annotated Civil
Statutes, defines wages as fo st

<Y



<01 1

Honorable C. R. Killer, Page 10

*{0) ‘rages' means all remineration
payable for gersonal services, including
commigsions ¥ * *,”

There can be no doubt dbut what the agent renders
a2 service to the oampany. There can de no doubt but that
he receives “weges” as e oonsideration for the performance
of said service. The agent is olearly in the employment
of the insurance company unless 1t can be shown that he
"has been and will oontinue tov be free from control or
dircetion over the performance of such saxrvices both une-
der his contract of servioce and 4in faot."

We quote from the case of (reamaries of Americs,
Ino., v. Industrial Commission, et al, 102 P, (28} 300,
Supreme Court of Utah, as follows)

*subdivieion (5) of subseotion (§) pro-
vides, that,

ntServices performed dy an individual
for wages shall be deomed to de employment
sibject to this act unless and until it is
shown to the satisfaotion of the commis-
sion that ==

vt{a) such individual has been and will
gontinue to be free from control or direction
over the performance of such services, both
un%er his ocontract of service and in facti
&n

"t{b) such service 1s either ocutside
the usual course of the ‘buaineas for which
- such serviocs 1is performed or that such serve
ics 18 performed cutside of all the places
of business of the enterprise for whioh such
servioce is performed; and

nt{c} such individual is customarily -
engaged in an independently esteblished trade,
oscupation, profeasion or busineass,'®

A% page 306, the following language is founds
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n® % %, he clainpant was reguired to
purchase a truock which met the approval of
the ccmpany, which truck .hzd to be painted
ir 2 certcin manner and bear the company'sa
name thercon., Jlaiment was required, it
might recsonably have been found, to sell
the compeny's products at a certeln price,
includisg certaln 'speclslsa' which were
'pushedt by the company occasionally. The
prices paid by elaimant for doth 'specials!?
and regulsy products were frixed by the come
pany, such prices having a direot relation-
ship to the price for which such proflucts
could be sold. Claimant was required to
kXeep his truck at the ocompany garage, and
repairs were made thereon by the company
and charged to olaimant without his knowle
edge or consent, Books of sgocount wers
pupposed to be kept by claimsnt which
books were required to be left at the of-
fice of the company unless consent was
cbtained to teke them homs, The company
maintained & special bank account for
claimant and deposited the money collect-
ed from oustomers. Claimant's check book,
used to draw on sald bank acocount; was
resuired to be left at the office. The
company had e right to inspect claimant's
route gnd 444 so iuspect it by maintuin-
ing a relief man who osoesionally relieved
claeimant., This relief man, who was an en-
ployee of the ccmpany, madie reports t¢ the
company on the condition of clafmant's
route. Some collections Ifrom customers
on claimant'e route were alsc made by a
relief msn who turned into the company ell
sumg 80 oollected. In addition to the a-
bove, the company muade ?¥sugRestions?! and
toffered advice' ez to how claiment should
increase sales, meke collections, etc,
The contract under whlech claiment performed
his services could be terminated by the com~-
pany at eny time upon two weekat' notlce or
within 24 hours wherc a 'techniesl' breach
of the contract had been made,
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wshile there is &ispute in the evidence
as to0 some Of the adbove facts, the evidence
in the record olearly discloses that ths
semrission might recsonsbly have found that
15z cla{nant w=e not fre¢e Ivom ‘controlt
end Suvervisiont under his oontresot with
the plaiptiff and 4in rfact.”

In the sase Of Salt lake tritime Pube 0Ce ¥. Iue-
dustrisl coumiegion, of al, 103 P, (2d) 307, Supreme Gourt
o7 Utsh, vowapapsr carriera were held to b in the eploye
pent of the publisher under the same definition of exploye
zent &2 set out in the Cresmeries of imerlea cace, suprae
%e guote from the Salt lake Tribunie ¢case, supru, as Iollowst

“The contreot itself provided that the
sompany could temainate the relaticnship
botwean 1% and 4he carrier at any time
twith or without csusret by giving fiftcen
tayn! noticse <The evidence rfurther ashows
that the subsoyibera were the customers of
tke campany rathsr tian of the individual
garrierds, i ocuwxyrier received nothins {rom
hies route other thun what waz recaivesd by
the distridution of newspupers to sud-
scribers Quring the 1ife of his contrack
with the o e At the terxmination thore
of all pald afvance swacriptlons had to
be twrned cvar to the companyy togethey with -
a 1ist of all sudsoribers who continued to
raceive Lle newspapsy rom some othar gsr-
rier, In itg offort to mailntain those sub~
soribera and obtain now ones, the sompany
wag continually offeriag inducsagntr to the
oxyiers, 'supervising' thelr work, and ro~
7 tham to 4o particular egte designed
to effectuate ths endz of the compeny.

*:hlle * is also some ovidence in
the record tc the eifeet that the oompany
hed no right to, snd 16 not in fact, ex-
eroise sny ‘oonsxyol or diresction over the
persormance’ of the sexrvices parrormed by
Cushing, atill the evidenoe sat ocut abQve
is zupls to sup , the finding of tha Come
mission thut ¢ claluant in this cese
wae Dot frec fyom &irsotion and contyol .
over the parforamaince of aservice rendered

203
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under his ccntract', At all events the
evidence is such that we cannot say that
the Commission must, as reasoncble mex,
have founé that cleimant was free from
such contrcl,.”

In Industrial Commission v. Northwestecyn kut,
1ife Ins, Co,, 88 P. (2d4) 560, Supreme Court of Colorado,
the juestion was whether an agent of & life lnsurance com~
pany was in employment of the ocompany within the meaning
¢f the Unemployment Compensation sct of that State. The
definition of employment is the same as is set out in the
Creameries of America case, supra. The Court sald:

*In ihe preface tc the 'Rules and keg-
ulations,! which are a part of the contruocts
herein, we find this language: ‘It is self=
evident that a business inwjlving such enor-
mous detail as that of a large life insurange
company cannot be conduoted in a haphazerd
way. There muat be definite rules by which
sach detall will be carxried to eompletion,
Otherwise the varlous parts of the machine
will not work amoothly and frictlon and loss
of effort will result,*

. "Here we have an admission of detailed
direction under contracte with the *individe
valt involved herein. It would indeed re~ "
quire a revolutionary ohenge 4n the conduoct
of the life insurance businessa, as siown hy
the evidence, to bring about & situation
whereby its agents would be free from any
control or direction.”

In compawing the definition of employment in the
ebove cases with the definition of employment in the Stat-
ubes of Texusg, we find the definition is exactly the same
in cach instance, with the exoeption that Sections (b) and
(¢) as set out in the Creameries of 4America case, suprs,
ure not found in the Texas definltlon.

Some cther cases involving this question are:
¥eDermott v. State, et al, 82 P. (24) 568; Globe Grain &
¥illing Co. v. Industrial Commission, et al, 91 P. (24} 513;
Unemployment Compensation Coumission of Xorth carolina v,
Jerferson Standard Life Ins, Co., & S. E. {2&) 584; North-
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western Mut, Life Ins. Co., ¥, Tone, et al, 4 A, (24) 640;
In Re Perdziak, 19 N. Y. 8. (24) 1000.

To determine whether the agent is free Ifrom ocon-
trol or direotion of the insurance company, we refer back
to the faots., e find that the agent must attend a nmest-
ing svery morning, except Monday, at & given time. Hs
mist report dack to the office after he hss finished his
days work. If he is late for the morning meetings, he
1s held up to ridiouls by the manager. If unable to be
present st a meeting, he notifies the manager. He colleots
presiums on gertain days and follows a given routs in ac
doing. A oomi;ny superintendent often cheoks up on the
sgent to see he is pert his duties. He must col-
lect & certain smount to keep his job. He zmust make out
gertain 1eports at certain specified timea,.

From the above facts, it is obvious that the
agent 1s subject to stme kind of oontrol or 4direstien.

In the cese of American Nat, Ins, Co. v. Denke,
ot &, 95 5. W, (24) 870, the Commission of Appeals held
that an insurance ecompany was not liabdble for the negligent
aot of the agent in the operation of his suthmobile while
policiting new business., The faots in this case are praoc-
tic the same as those involved hsre, The ocourt held
that prinoipal 414 pet have that type of control oveyr
the agent whioh would render the prinoipal liabdle for the
agents negligence.

We 40 not believe that the above case is control-
ling of the question involved here., If the lLegilalature
had wgnted these agents exempted, why 4id it repeal the
very provision which exempted them? We think the language
found in the Creameries of Amerioca case, supra, is enlight-
ening. We quote as follows: :

n¥ * ¥_ mhe fact that neither the term
temployeae' nor the term 'independent contraator!
18 used any where in the Unemployment Compensa-
tion Aot 1s itself indicstive that the leglsla-~
ture 4id not intend to use the relationships of
'independent contraotor' or ‘employer-employee',
as defined by the eommon law, ag ths eriteria
to determine who are antitled to benefits under

s
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the Tnemployment Compensation Aet. The
word 'individual! iz used throughout the
Act $o0 refer to the person seeking unem-
ployment benefits, #liile the terms 'em~
ployer' and ‘employing unit' are used,

they are specifiocally defined by the Lot
80 that they have a distinct mcering

which miay or may not colncide with ths
oxrdinary oonception of ‘amployer.' * ¥ *.¢

In our Cpinion Mp. 0-1290, some language was
used whioh might be taken tc indicate en opinion that the
common law principles laid Cown in otur master and servent
cases night be loocked to for the purpose of determining
whether or not a person is az employee within this Act.
That, however, is not necessarily trus. wWhile an loyee
undey that line of cases would undoubtedly Ve an euployes
within the Ast, we do not believe that the gonverse would -

always be true,

Do

For the reasons herein given, we are of the opinion

that the agent in question i3 end has dbeen sinee April 1,
1839, in the employment of the insurance company within the
nsaning of the Texas Unemployment Compensation Act,
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