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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN \

GERALD C. MANN
ATTORNKY GENERAL

Honorable John R. Sheok
Criminel Distriet Attorney
3en Auntonio, Texas

Dear Sir: Attention: Mr,

; ed at any eounty may age
sondempation or purchase land for

sempeneation or remunerstion being
County therafor?"

e article to whioh you refer (article 1886h,
R. Ce 3., 1985) does not give the ocommissioners court such
suthority, either expressly or impliedly, and the Texas
appellate ocourts have sonsistently adhered to the principle
tiat the sommiesionars gourt can exersise only suah euthor-
ity as is conferrsd upon them by the Constitution and the
statutes of this 3tate,
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Bland v. Orr, 39 S. W. 538;

¥ills County v. Lampasas County,
40 S. W, 404;

Kunn-“arren rublishing Compsny v.

" Hutehison County, 45 S.W. (24) 651;
Hogg v. OCamphbell, 48 3.W, zad) 5153
Lundmen v. State, 97 S.w, (24) 264}

El Paso County v. Elam, 106 3.%W. (24)

393;
Howard ;. Henderson County, 118 S.W.
(2a) 791;

Dodson v, Masrshall, 118 S.W. (24) 621,

Qounties obtain the power and authority to dispose
of their real eatate by the provisions of Article 1577, Re~
vised Civil Statubes of 1925, whioch remsds a2 follows:

"artiole 1577. The commimsiocners sourt
may, by an order to be entered on its minutes,
appoint a conmissioner to sell and dispose of
any real estate of s ecunty at publio auvotion,
The deed of sugh ocommissioner, made in conform-
ity to suoh order for and in behalf of the eounty,
duly soknowledged and approved and regorded shall
be suffioient to convey to the purohasers all
the right, title and intsrest and estate which
the county may have in and to the premises to¢ be
conveyed, Nothing contained in this article
shall authorize any commissionars ocourt to dis-
pose of sny lands given, donsted, or granted to
such county for the purpose of education in any
other manner than shall be direoted by law."

The eonstructicn generally placed upon this astatute
wes laid down by Chief Justiee Roberts in an early Texas dass
a8 follows:

*Phe general doctrine is, that as the county
court 1s the agent of the county, in its corporate
capruaity, it must conform to tha mode presgribed
tor its aoticn in the exercgiae of the powers cgon-
fided to 4t, The preseridbing of a mode of exerais-
ing a powar by such subordinate agencieg of the
Governitent has often dbeen held to be a restriotion
_?o th?t mode.® Ferguson v. Halsell, 47 Tex. 421,
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In the case from whish we have quoted, the Supreme
¢rurt set aside a deed by whioh the commissioners court at-
tempted to trensfer title t0 some of the county's resl es-
tate in satisfaction of a e¢laim sgalnst the ocounty.

Shortly after the above case was decided Justioce
Stayton in %ooters v. Eall, 81 Tex, 15, (1884) reaffirmed this
construotion snd held that oounty lend oould be s0ld only 4n

the manner provided dy statute, and gould not be glven away.

Thereafter the Court of Clvil Appeals in two oases
deolsred that the oounty ocommissioners oscurt has no suthor=-
ity whatgoever to donate any of the county's real estate to
any person for any purpose, Llano County v, Knowles, et sl.,
29 8. ¥, 549 end Llano County v. Johnson, et al., 29 S. W. 56,

The following languaga was usad by the ¢ourt in
both these cases:

nThe commissionerst! court of the county oocupy
towards ite property a trust relation, and they osn
only disposs of its property in the aanner reguired
by law, and for purpeses that are in keeping with
the trust they represent, They have no rilzht to
donate the ecunty property, or disgpose of 1t s0 as
to virtually smcunt t0 a donatlion, It 12 a trust
estate, and the principles of equity will not per-
mit them to be liberal and genercus with property
they do not own, and whioh they held in trust for
public purposes.”

A rscent onse by the Commission of Appeals shows a
ccntinued adherence to this prineiple. See Dreeben v. “*hite-
hurat, {Comm. APp., Seoction A, 1934) 68 5. w. (Bd) l02%,

This department has uwniformly placed the seme construo-
tion upon this statute thot haes been plaeced upon it by the eourts,

We encloge s copy of Opinion Yo. 0-1779, in which the power of
the commlssioners eourt to donate ccunty real estate is consi-
dered, and in which this department held thet =2 county may dis-
pose of lts land only in the manner preseribed by stetute.

The Forty-sixth Leglsl:ziure deviated slightly from

the reguirement that county lande be s0ld only at publie auetion.

By Artiocle 5248¢, Revised Tlvll Statures, snascteéd gs Fouse Rill



274

Honoratle John R. 3hock, papge 4

Wo. 922, sots of 1939, counties are authorized to sell ex-
0888 real estate to the Federal Government at a private

sale, for a falr consideration. An outright donation can
hardly be considered a sompllance with the requirement that

g Talr consideration be paid and we know of no ststuts or
constitutional provision whioch permits a sounty to waive pay~
ment of a felr conslderstion for oounty owned real estate
under any oiroumstances.

Any other method of disposing of such land by the
commiegionsrs court without conaideration would de asybjeot
to the same limit-tions, and would likewise be bsyond the
powers of the gommissioners court.

You are, therefore, respectfully adviged that it
is the opinion of this department th:t your guestion should
be answered ln the negative, and it 1ls BO answered.

Yours very truly
ATTORNEY GENERAL OF TEXAS

oy GV Haminendes

Peter Manlscaleo
sesiatant
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