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Honorable Maurice B. Bullock
County Attorney

Pecos County

¥t. Stocktorn, Texas

Dear Sir: Opinion Number 0-2667
Re: Validity of road bonds voted
upon the condition that they
be taken over and assumed
for payment by the State.

We have your letter im which our opinion 1s requested on
the following state of facts;:

"4 considera%le portion of the State highways
in Pscos County are what are generszlly known as un-
irmprovad dirt roeds, end the citizens of Fecos Tounty
ere desirous of having these State highways improved
and hard surfaced. A plan has been suggested to the
County Tommissioners' Court whereby an election may
be called for the purpose of voting bonds to finance
this proposed highway construction and improvement
without the county actually in the long run being
burdened with the necessity of levying taxes for the
payment of such btonds. It has been suggested that
the orders and notices for such election might te so
drown &s to condition their issuance upon the State
Highwey Department's using the proceeds thereof for
construetion, improvemernt, ete. of roads in Pecos
Tounty as State highways, and conditioned further upon
Fouse Bill 688 of the 46%th Legislature, Regular Session,
1es9, teing herenfter amsended in such manner as to
authorize the full essumption by the State of Texas
of the payment of all bonds thus issued."

Your question is:

"#ill a bond issue thus voted and thus limited
be valid, and would bonds thus voted but issued in
violation of sajid conditions be null end void?"

Although your statement of facts contempletes the prepere-
tion ard pescage of orders and the issuance of noties for an election
to vote road bonds conditionally, it does not disclose in concrete
form the proposition proposed to be submitted to the qualified voters
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for their action thereon. Under the law there is no inherent right
in the people to hold elections. BSee iilliams vs, Glover, 259 S, W,
957. Elections may be held only where authorized by law. In the
voting of road btonds we muet look to Article 752a, et seq., Title 22,
Chaper 3, of Vernon's Annotated Civil Statutes, for the specific au=-
thority to vote and issue them. It will be noted that Article 752b

provides that the election order and notice of election shall state,
first tha purpose for which tha bhonds are o ba issued; second, the

=2 AT plds=e 102 wmall 222 WAL S o NP WA A AR L L AR T

amount thereof third, the rate of interest; and, fourth that ad
valorem taxes are to be levied annually on all taxable property within
sald issuing subdivision to pay the annual interest and provide a
sinking fund to pay the bonds at maturity. Subsequent articles detail
the steps that must be teken preparatery to voting at this election,
and, likewise, presoribes the menner of holding same. Other articles
under this title prescribe the maturity dates, interest rate and de-
nomination to which bonds issued thereunder must conform.

We call your attemtion to the following language appear-
ing in Artiocle 752Zb:

"Upon the petition of fifty resident property
taxpaying voters of any ecounty, the Commissioners'
Court of such county, at any regular or special session
thereef, shall order en election to be held in such
county to determine whether or not the bonds of such
county shall be issued for the purpose of the construc-
tion, maintenance and operation of macadamized, graveled
or paved roads and turmpikes, or in - in aid thereof * ok ¥

In our opirnion the underscored language in the above ar-
ticle establishes what may be considered the statutory purpose for
which road bonds may be issued and that the use of such language tends
to exclude other purposes, even though related. In other words, the
underscored portion of the above quoted statute appeara to be the pur-
pose that the Legislature intended having submitted to the property
taxpaying voters of any county whenever the proposition for the issuance
of road bonds is submitted to them for their action thereon.

For purposes of this opinion we must assume that it is
your intention to submit a proposition to the veoters of your county
containing a purpose phrased at set forth in Article 7852b, hereinabove
underscored, and irn addition thereto it is planned that the orders and
notices, as well as the petition, shall provide that in the event the
bonds are authorized the proceeds thereof shall be used only for the
construction and improvement of State highways withir the county and
then only in the event that House Bill 688, Forty-sixth Legislature,
Regular Session, 193¢, is so amended as to make such bonds 100%
eligible for partieipation in the State gasoline tax fund allocated %o
the Board of Tounty and Distriet Road Indebtedress. We feel it
necessary to restate your proposition im order that our answer shall



Honoratle Msurice R. Bulleock, page 3 : 0-2687

be clear. This question differs from the problem presented in the
Moore vs. Coffman case, 200 S. W. 374, wherein the general rule is
stataed that the purposes for issuing bonds stated in the 'nn+'|+'| on
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order and notice of the election determlnes for what purposes the

bonds were. issued, and that the voters have no right to rely upon any
other statement or order for ascerteining the purposes for which -
honds are to be issued. In the instant matter the.conditions are

made a part of the petition, order and notice,.and, therefore, become
without guestion a part of the election proceedings, and in view of
the language used by the Supreme Court in. the above. ment1oned Moore vs.
Coffman case, we thirk that a gondition might properly be inserted in
the preelectlon orders. We quote the following from the opinion in
that casge: '

"That ary Commissioners' Court in Texas is
within its legal rights in annexing & condition in
its preelection orders which fixes the exmct purpose
for which the bond money constituting the proceeds of
a bond issue submitted to a vote is to be used.”

In view of the foregoing quotation we think it would not
be unlawful te asnnex the further condition that the bonds should not
issue except upon the happening of some named event. The result thus
obtained would have the effect and foroe of a contract, 8See Black vs.
Strength, 246 S, W. 7b; 19 RCL, pages 1163 and 1164; Roens County Court
vs., O'Brien, 122 S, E. 252 and 356; also Fletcher vs. Ely, 53 S, W.
(24) 817 (Writ Refused)}. We, therefore, conclude that if the bonds
are voted for the straight statutory purpose, that is, "for the con-
struction, maintenance and operation of meacadamized, graveled or paved
roads and turnpikes, or in sid thereof,” that the proceeds be used for
the conatruction of 3tate designated highways, and that the issuance
thereof is conditioned upon House Bill 688 being aménded im a menner
so as to permit the participation of such bonds %o the extent of 100%
in the State gasoline tax fund allocated to the Board of County and
Tistrict Road Indettedness, that such bonda would not be rendered ipso
facto void beeause of the inclusion of suoh named condition in the
proceedings. We conclude further that without the happening of the
last steted contingency the bonds could not be lawfully issued.

It seems clear from your letter and statement of facts
that the principal thought underlying this suggested method of voting
and issuing road bonds is that House Bill 688 shall be amended in such
manner as to permit the "full assumption” by the State of the payment
of all bonds thus issued. If this were not possible it is reasonable
to assume that the property taxpaying voters of your county would
perhaps react unfavoratly to the authorization of further debt for road
econstruction within the county. We thirk it advisable to call your
attention to the following language appearing in the present "Road
Bond Law", commonly known a&s House Bill 688, Section 8 thersof read-
ing, in part, as follows:
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"No provision of this Aet shall be construed
« » » « Yo pledge the oredit of the State in any
manner whatever for the payment of any of the out-
standing road indebtedness hereirn referrsd to of the
county or distriets of the State, It iz hereby declared
that all eligible indebtednsess, as herein defined, shall
remain indebtedness of the respective county or defined
road distriot which issued it, and said counties or de-
fined roed distriots shall remain liable on said indebted-
ness sacpording to its terms and tenor; and it is not the
purpose or intention of this Act or any part hereof to
obligate the State of Texams directly or indirectly or
contingently for the payment of any such obligations, or
that the Stste of Texas should assume the payment of
said obligations, and this Aet is not to be construed
ac obligating the State of Texas to the holders of any
of said obligat ions to make any payment of the same of
any part thereof; nor shall such holders have any right
to enforoce the appropriation of any of the moneys here-
inabove provided for; nor shall any provision hereof
oonstitute a contract on the part of the State to make
money available to any county for the construction of
additional lateral roads, but the provigions hereof are
intended solely to compensate, repay and reimburse such
counties and distriete for the sid and assistance given
to the State in furnishing, advancing and contributing
money for building and constructing State highways and
lateral roads * * %", '

It will be seen thet House Bill 688, and its predecessors,
heve been and are nothing more than appropriation bills. Biemnially
the Legislature eppropristes one-fourth of the gasoline tax to the
eredit of the County and Road Distriet Highway Furd to be used for the
purposes specifioally set forth in the Act. Section 6, sBubsection
(3) of House Bill 688, oonstitutes the appropriation clause of the Act,
The constitutionality of this Act would be seriously questioned if
the terms thereof should contemplate a pledging or an appropriation of
ons=fourth of the gasoline tax to the purposes defined in the Act for
a period of longer than two years. Section 6, Artiole 8 of the Con-
stitution, reads, in part, as follows:

"No money shall be drawn from the treasury but in
pursuance of specific appropriation made by law; nor shall
any appropriation of money be made for a longer term then
two years + ¥ *%,

It seems clear that any amendment to the present Road
Bond Law which would contemplate the "full assumption™ by the State of
the payment of all bonds issued in scoordence with the suggested plan
would be uneoonstitutional and at once the condition sought to be imposed
by the voters of your county loses much of its foroe. Under the terms
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of ouseo Fill €688 the road bonds of the variocus counties under certs'r
conditions become eligible for participation in the funds scorving o
the Board of County and Distriet Road Indebtedness, and so long as
such funds acerwe to the Board through the collection of gasoline taxes
and the subsequent appropriation bty the lLegislature, the principal ana
irterest of bords made eligible for perticipation can be legally paid
by the Poard to the extent the funds on hand available for that purpnse
will apply. ¥e quote the following significant language from sub-
section {g) of Section 6 of House Bill 688:

"In the event the amount so estimated to be
applied to the payment of eligible obligations for
any county or defined road distriet is sufficient to
rmeet ail maturing interest, principal and sirnking
fund requiremsnts, the Commissioners' Court may dis-
pense with the collection of ad valorem levies for
such calaendar year for such interest, principal or
sinking fund requirements. In the event the amount
of payment so estimasted to be applied is not suf-
ficient to meet the maturing interest, principal and
sinking fund requirements, the County Commissioners’
Court shall collect from taxes ¢n the property in
gaid respective counties and defined road distriects
en amount of money equal to the difference between
the emount of such requirement snd the amount evail-
able for application.’

This subseetion further provides that in the svent the a=-
mount of funds available for application to meet the maturing interest,
principal and sinking fund requirements in any yesr is not sufficient
to satisfy such requirement, then the funds shel) be prorated in the
manner presoribed therein. In other words, this and foregoing quota-
tions, plainly and forecefully operate against the "full assumption”
by the state of any bonds.

it is entirely possible that House Bill 688 might be so
amended by the next session of the Legislature as to permit of a full
partieipation Ly bonds of the type sought to be voted in your county,
tut there can be no guarantee that succeeding legislature will re-
ensct laws and make sufficient appropriations to provide for the full
payment of sueh bonds prior to maturity thereof; and as can be seen
from the shove quoted portion of the existing Act, any time in the
future that there may be an insufficiency in the fumd to meet the
maturing prineipal and interest in any year, it immediately becomes
the duty of the Commissioners' Court of the county to levy & tax in
such an amcunt as will provide the additioral sum necessary %o promptly
pay the maturing interest and prineipal whern due. In other words, the
otligation, of necessity, must remain the primary obligation of the
county voting the same, and the property of the taxpayers of said
counbty remains liahle to taxation in such proportion as is necesssry
to make up the insufficiency of the gasoline tax fund. 4t is apparent
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that thare can be no legal "assumption” of the bonds. The bonds bhecome
eligible for participation in the fund and to the extent funds are a-
vailable to meset that participetion each bond stends on e parity with
all other tonds made eligible for participation.

In view of the foregcing we reach the corelusion that a
road bond election would be rendered whoily ineffective if the
ultimate issuance of such bonds was conditioned upon s "full assumption"”
of the payment thereof by the State, However, this would not be true
if the anrexed eondition contemplates and provides only for the issuance
of such bonds upor a change being made in the present law parmitting
them to participate to the extent of 100 in the gasoline tax funds
allocated to the Roard of County and Bistrict Road Indebtedness. ¢
“full assumption " eould mesn nothing less than an absolute release
of the county from any liability or obligatior to pay such bonds, and
this, we helieve, could not be done under the present Constitution.

e concede that the immediztely foregoing discussion is
not nececsary to a proper determination of the guestion propounded in
your letter, bubt in view ¢f the widespread misinterpretstion as to the
extent of the obligation of the State under the terms of House Eill
688, we thirk it necessary to give you the benefit of our views as teo
the ultimate effectiveness cof the present law and &s to the likelihood
of a subsequent Aect being passed makirg possible a more binding
"agsumpbion”.

Trusting that the foregeing satisfacterily answers your
inquiry, we are

Yours wvery truly.
ATTORNYY GENERAL OF TeXAL
By s Clarence T, Crowe
Clarence ¥. Crows
Agsistant
Tr{mS=Wo
APFEOVED I0C, 18, 1940
s/Ceraid €, Mann
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