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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GERALD C. MANN

ATVORNEY GENERAL

Honorable Sheiburne H, Glover
County Attorney

Marion Oouynty

- Jefferson, Texas

Dear 8ir:

Your communiosg ”of Apgus
a legal opinion from thie Deépartden conatruing Article
11374 of the Penal Code ih certain particulars,

Sectio xhich was enacted by the
44th Legislature g - - providos ag follows:

nggosion 1. “No % yares, Or merchand-
ize0, maufe }1y or in part by conviots
oy -riao 378, oxcep conylcts or prisoners on
srobation, shall de sold in this State
M, gésoolation or corporation,
oep® that nothing &n this Seotion shall be con-

Hi¥_LHe sale ol such goodé produaced
'zigon nAavivutions O Als gtate to the
po cal divislon thereof, or to

State '
Ny p&bl‘o 1 stitution owned or managed and con-
he State, or any political daivision
{Bmphasis ours)

xe caption of title of this Act, which is Chapter
85 ot‘thc General and 8pecial Laws of the éath Legislature
(p., 207) {1938),reads:

"An Aot providing that it shall be unlawful
for any person, firm or corporation to sell or to
offer for sale, within the State of Texss, any goods
wares and/or merchandise, manufactured out of the
State of Texas, wholly or in part, by conviots or
prisoners in penal and/or retormntory {nstitutions

,
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except oonviots or prisdners om parole or proda-
tion, providing exemptions, and providing penal-
ties; and declaring an smergency." (Emphasis ours.)

Seotion 3, the emergenoy clauss, states:

"The faoct that prison made goods, wares, and/or
merchandise manufesotured out of the State of Texas,
are now deing offered for ssle within the State of
Texas and that thers is no law to prohibit their
sale oreates an smergency and an imperative pubdblic
necessity that the Constitutional Rule requiring that
bills be read on three several days in each House be
suspended and that this Act take sffect and be in
fogo: from and after its passage, a2nd it is so en~-
acted,”

, An exsmination of the caption and the body of this
Act in the light of Seotion 35, Article III, of the Constitu-
tion of Texas, ocompela us to the conclusion that this law is
invelid, wherefore, an opinion construing its provisions would
serve no useful purpose.

Seotion 35, Artiole XII, of the Constitution of
Texas provides:

"No bill . ., . shall oontain more than one subd-
Jeot, whioh shall be expressed in its title, But if
any subject shall be emdraced in an Aot, whioh shall
not be expressed in the title, such Aot shall de void
only sa to so much thereof as shall not be so expressed.”

The purpose of thia constitutional requiremsnt was:
early recognized and desoribed dy the Suprame Uourt of Texas,
speaking through Mr. Justice Geines, in the case of Adams &
wluktliv. Water Company, 86 Tex, 485, 25 8, W. 805, wherein it
was sald;

*The inquiry is not what the Legislature in-
tended to embrace in the title, but what, by the tems
employed, it 414 in fact emdrace,

"The purpose of the oconstitutional requirement
18 to give notice through the title of the billjznot
only to membars of the Legislature, but to the olti-
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\

sens at large, of the sudlect-matter of the pro~
Jeocted law, and theredy to prevent the surreptiticus
passage of a law upon one sudbject under the guise

of a title which expresses anocther . , ,"

In ward Oattle & Pasture Co. v. Carpentsr, 200 8. W,
521, the Supreme Court again declasred;

*"The purpose of the sonstitutional provision
inrespect to the title of legislative Aots 1is well
understood., It is that by means of the title the
legislator may be reasonadly apprised of the sco
of the dill 80 that purprise and fraud in IOgIaIfg
tion may de prevented,® ({Bmphasis ours).

The Court of Criminal Appeals of Texas has announced
the same principles in many cases i1llustrated by De Silvia v,
Sg;to, 229 8, W, 342, and Ex parte Heartstill, 38 8, W. (24)
805, |

In the first mentioned case the oourt sald, through
Judge Morrow:

“One object of the constitutional provision
mentioned is 'to fairly apprise the people, through
such publication of legislative proceedings as is
ulnalli made, of the subjects of legislation that
are be sonsidersd, in order that they may have
opportunity of being heard thereon, dy petition or
otherwise, if they shall 8o desire.' GCooley's Con-
stitutionsl Limitations (7th Ed4.) p. 205 , .

nThe courts, ia construing the provisions in
oonneotion with iogiclntivc scts, have, throughout
the history of the state, been liberal toward the
validity of the Act, Notwithstanding this practioce,
they recognized that the provision of the Constitu-
tion is mandetory and that, when viewing the Aot in
the lfght of the iiberal policy mentioned, if it ocan-
not be fairly said that the caption is not mislesd~
fng, the law or the part of ths law which is variant
from the title of the Aet muet give way , . . "

In the second case mentioned, the court said, through
Judge Lattimores ,
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*A1l laws passed by the Legislature of this
State originate in bills, upon each of which must
appear a caption or title, and Seotion 33, Article
III, of our Qonstitution forbids that any bill,

. with ocertaln exceDtiionas, shall ocontaln more than
one sudjeot, whioh ahnli de expressed in its title.
It has been held by the court that when the express
verbiage of such title limits and restriots the pur-
pose of the bill, any attempt to legislate otherwiass
in subh bill, variant fram the purposs presorided, is
in excess of the legislative power, and that a law
sudbjeot to this complaint is unconstitutional,.”

A study of the caption and body of Senate Bill 4638
(Artiocle 11371) reveala that the saption or title desorides
the Aot as one making it unlawful to sell within the State of
Texas any gocds, wares, and/or merchandige manufactured out
of the 8tate of Texas by convists; whereas, Section 1 of the
Act undertakes to make such a sale unlawrui if manufaotured
by conviots whether in or out of the State of Texas. The ex-
ception appearing in Seotion 1 of the Aot demonstrates deyond
feradvcnturt that it applies to goods manufactured dy conviots
n Texas, whioh is not expressed in the ocaption.

Clearly, therefore, the provisions in the dody of
the Aot are bdbroader than those in the title, and the 4iffer-
ence is one of great materiality. Obdvicus, too, is the faot
thet the $itle in its restriotion of the prohidition to goods
manufactured by convicts out of the State of Texas, as oom-
pared with the lack of this restriction in the body of the
pill, is caloulated to mislead the legislator or any oitizen
intersated in suoh legislation., The title or caption of the
Aot does not disolose Or intimate that the sals of goods man-
ufactured by conviots in Texas is to de mede unlawful,

The rule applicadle to iﬂoh a situation is stated
as follows in Sutherland On Statutory Construction (lat E4,),

*The subjeot im en Act can he no broader than
the statament of it in the title, == It {3 required
not only that an Act shall contain but one subdject,
but that that sudbject be expressed 1in the title.

The title, thus made & part of sach 4ct, must agree
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with 1t by expressing its subject; the title will

fix dounds to the purview, for it cannot exceed the
title~sudjeot nor be contrary to it. An Act will

not be 80 construed as to extend its operation beyond
the purpose ‘expressed in the title, It is not enocugh
that the Act ambraces dut a single subjeot or objeot,
and that all 1ts parts are germane; tha title mues
sxpress that subject, and compPrehensively enough so
inolude all the provisions in the body of the Aot,

The unity end compass of the subject must, therefore
always be consldered with referenss to both title an‘
purview, . » » The title cannot be enlarged dy con=
struction when t00 narrow to cover all the provisions
in the enadting part, nor osn the purview be contracted
by congtruction to fit the title; bdut the title, if not
delusively generxral, may be suffliolent though more sx-
tensive than the purview,"

: . 'These principles are expresesd in Texas Jurisprudence,
; Yol, 39, paragraph 46, 47, pages 99, 100,101:

"0n the other hand, when the title is too narrow
or restrictive to cover the body of the Act, the Act
i is vold, at least as to any part that iz not emdbraced

. in the title, ., ., . Whether a title is ccmprehensive

or restrioted, expressed in general terms or with parti-
cularity, it must de in agreement and conformity a«ad not
at variance with the sudjeot of the legislation, In
other words, the title and the bdody of the Act must deal
with the same subjeot~matter and manifest the same legis-
lative intent and purpose, , . .

*Obviously & misleading title doces not comply with
the constitutional roiuirauants. and the Aot of whioh it
s a part or the provisions therein with which it is at
variance, 1s invalid on the ground that its sudbjeot i»s
not expressed in the title,"

The cass of Sutherland v, Board of Trustees, 261 5, W,
4689 [error refused) demonstrates the reasoning of the court re-
garding a misleading title:

#The true test to be applied in cases of this
ocharacter ims; Does the title fairly give notice
by its recitals to all persons somcerned, of the sud-
Ject-matter of the Aot? IXf by fts title it appears
to affect only the residents of particularly designated
lcoslities, while the provisions in the body of the
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bill arfect other localities or territory, then the
title is misleading and unoonstitutional, insofar as
it affecta the unnaled plaoen e o s "

It 1is apparent, alao, that there can be no segrega-
tion or striking out of any provision of Artiocle 11371 whereby
it may be upheld in part, Moreover, were the body of the Act
narrowed to make unlawful the sale in Texas of goods manu-
factured by conviats cut of Texas, in conformity with the cap-
tion, the Aot so limited would be discriminatory legilslation
and viclatiwva of the Constitution of the United Statss. Whit-
field v, State, 56 sSup. Ct, 532, 297 U. S. 431, 80 L, B4, 778,

Acoordingly you are advised that it is the opinion
of thia department that Article 11371 of the Penal Code of Texas
is unconatituticnal, whereupon a construction of its provi-
sions becomes unnecessary.
Yours very truly

ATTORNEY GENERAL OF TEXAS

!
Byé%lﬂﬁcﬁC§;;2§Ex¢,4(f2e7¢fﬂﬁ>
' 20llie C, Steakley

Asslsgtant
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