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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GERALD €, MANN
ATIORNLY GENERAL

Honorable Bascom Oiles
Cormissioner, Ceneral lLand Office
Austin, Texas

Dear Mr. Gilest

opinion upon the
desire to use in

eghe special fund aooru-
for in Chapter 185

o} Article B6330a, Vernon's

1erality or e yropose
the hendlingand bursement

Aots of 19
Annotated C

aoted in 1931, offers for
ated along the iOOth degree
< the east side of the Penhandle
ofKhe Stake af Texes and the west side of the Btete
oh lands were adjudged to be located
State)of Wexan by final decres of the Supreme
Unfted Statcs entered March 17, 1930, in
}hﬁ 3tate of Oklahoma v, The State of

The Aot sets forth conditions and regulations
whioch shall govern the sale of suoh land, and in Seotion
2 provides as followal

nrThe Commissioner of the Oeoneral Land
Office, the Attorney General, and the Governor
are hereby designated and oonstituted g Specis
1and Board to ascertain the persons entitled
to purchase said lands. Seild Board is bereby:
euthorized to employ as many &8 three persons,
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if deemed necessary. to assist in ascertain-
ing the bona fide olaimants of #aid lands es
shown by the pudblio records and under the laws
of the State of Oklahoma, and to make suoh
surveys and inveatigstions as may de neocessary
to earry out the provisions of this Agt, and
said Board is hereby authorized to adopt such
rules, regulations and forms as it may deem
expediant.'

8ection 8, in part, provides:

*Any olaimant to any portion of said lands
who would have had title to seme had it been
located in Oklahoma, may make applicetion to the
Commissioner of the General Land Office to pur-
ohase the land olaimed, Suoh appliscation shall
be acoompenied by fleld notes of the tract claimed,
together with a filing fee of One ($1,00) Dollar,
an examination fee of Fifteen {.15¢) Cents per
aore, end with such other information as the Land
Board may reguire to be given, including certified
copies of all muniments of title under the lews
of Oklahoma."

Seotion & provides:

*"The examination fees provided for in Section
S of this Act shall be deposited in & special fund
to the oredit of the Land Board orested in Seotion
£ of this Aot, and said funds shall be used to
defray the expenses inocident to the enforcement
of this Aot. This fund shall be disbursed by the
Board with vouchers drawn on the 3tate Treasurer
end signed by the Governor and countersigned by
the lend Commis:ioner. Any sum remaining in
such fund after all expenses have been paid shall
be transferred to ths Permanent School Fund,
The amount of money accruing to the State of Texas
for the sale of the land as provided for in Secticn
3 hereof shall bde placed to the oredit of the
Permanent Schocl Fund,."

The method you desire to apply in the handling
of the examination fe>s provided for in Secotion 3 1is
stated in your letter as follows:

", o« «it 48 our desire to place sach
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applicant's remittance of examination fecs

to this office to the oredit of the attorne

duly appointed by the Speoial Land Bosrd, with
the State Treasurer, in a suspenss acsount

known as a 'Special Land Board Suspense Aecount?,
Then upon a finel determination of the amount
due sech attorney for the services performed

we would direct the State Treasurer, by a
vouoher duly signed by the Governor and oocunterw
signed by the land Commis-ionsy, to pay the re-
gpective sums due each attorney, and likewise
any other accounts due ageinst said fund,"

The Legislature haa not, within the last two
years, speoifically eppropriated the speclal fund sreated
by Such examination fees to the purposes for whioh they
are authorized tc be used by Artiole $330a,

The question presented is whether or not the
method proposed for disdursing the fund in guestion is
in violation of Artiole 8, Section 8 of the Texas Con-
stitution, whioch provides that:

"o money 8hall be drown from the Treasury
but in pursuance of spsoific eppropriations mzde
by law} nor shell any appropriation of monez be
made for a longer term than two years, * * *=

The previous opinions of this department are
unanimous in holding that special funds, substantially
similar in nature to the fund provided for by Artlcle
5330a, are sudject to the iroviliona of Article 8,

Seotion 8 of the Constitution, for the reason thtt such
- funds oonstitute "money 4rawn from the Treasury® within
the meaning of the oonstitutionel provision, and that
suoch funds oan only be disbursed by speocific appropriation
efrfeotive for a term no longer than two years.

In Opinion No. 0-700 of this department, ad-
dressed to Honorable E. H., Thornton, Jr., Chalrman;, Com~
mittes on Appropristions, Fouse of Representatives, dated
May 5, 1939, this cuestion was exhaustively revieved with
respect to a grest numbe- of special funds oreated b{
the legislsture, many of whioh funds are substentially
sinilar to the Examination Fec Fund provided in Article
$230a, It was there held shet & specifio appropriastion
was necesssry for such speoial funds before they oould
lerally be disdbursed,
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In Opinion No, 0-320 of this depertment, dated
May 4, 1939, addressed to Honoradle Joe Kunsochik, Com-
missioner of Labor, it was decided that a speocial fund
desipgnated by the legislature as the State Boiler In-
speotion Fund ocould not be disdbursed without a speoifio
appropriation and that sush appropriation ocould not de
sffeotive for more than two years in the future,

The same holding was made in Opinion No.0-1178,
approved August 23, 1939, addressed to Honorabdle Walter
C. Woodwerd, Chairmen, Board of Insurance Commissioners,
with respeot to examination fees aoocrulng fram insuranoce
ocompanies which had been examined by the Board of Insur-
ance Cormmissioners,

A oopy of Opinion No. 0-320 refsrred to above
i8 herewith enolosed, Coples of the other cpinions
referred to will be made available to you, should you
desire them, A repetition of the argument and oitation
of authorities included in those opinions will not be
made here, In view of those opinions, whioh we bdelleve
to be correct, we must sdvise you that the examination
fee fund in question is State m ney within the meaning
of Article 8, Section 6 of the Constitution, and es there
has been no speocifio appropristion of such fund within
the last two years, its disbursexzent in the manner you
outline would be illegal.

In Conference Opinion No. 2048, eddressed to
Honorable Tom C, King, State Auditor, it was, in effect,
held that Articlc 4388, as amended by Chapter 242 of the
Acts of the 42nd Legislature, does not suthorize the
plecing in a suspense fund in the State Trezsury fees
such as the exemination fees in question, the status of
such fecs not being undetermined, and no dispute or protest
having been made by the parties who paild suoh fees., A
copy of Opinion No. 3048 is alsc enclosed herswith,

For the reasons stated, you are advised thzt
the method proposed in your letter for the handling of

q2
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the fees in qucstion does not comply with the law.
Yours very truly
ATTORNEY GENERAL OF TEXAS

By

Robert E,/Kepke
Assis tant
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