OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable E. L. Duncan
County Attorney
Rolan County
Sweestwater, Texas

Dear Sir:
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sther a man whd was & write-in
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on\the baliot for the general election as
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The abtcve quocted statute in providing "such appli-
catlion being in the same form and subject to the same re-
guirements herein prescribed for epplications to be made to
the Secretary of State in case of State or distriot independ-
ent nominaticn® incorpecrates by reference the following
clauge contained in Article 3159, which reads:

7 " . . . and provided, also, that no person
who hag voted st 2 primary election shall sign
an application in faveor of anyone for an offioce
for which & nomination was mede at such primery
electioh.”

In order to meet the requisites prescribed by the
foregoing statute, it is necessary that the independent candi-
date for sheriff present to the county judge e petition signed
by a sufficisnt number of qualified voters of the county to
equal five per cent of the entire vote cast in said county at
the last gensral election, and that all of such signatories
have not voted 1in the last Democratic primary election,

Assuming that the cendidate has met these require-
ments, we come now to a consideration of the quastion of whe-
ther he is entitled to heve his name printed on the dballot at
the general election as an independent candidate, even though
he participated as a candidaste, and presumably alsc as a voter,
in the Democoratic primary at which the Democratic nominee for
the office of sherifr was selected.

Article 3110, Revisad Civil Statutes, 1925, provides
for the party pledge to be printed om ballots on primary eleoc-~
tion and reads es follows:

"No officlal bhallot for primary election shall
have on it any symbol or device or any printed mat-
ter, except a uniferm primary test, reading as fol-
lows: '] am a {inssrting name of political
party or organization of which the voter is a membver)
and pledge mysell to support the nomines of this prim-
ary;' and any ballct which shall not contain such
printed teat above the nameg of the candidetes there-
on, shall be void and shall nct be counted,”

The Supreme Court of Texas has repsatedly held that
the pledge “to support the nominee of this primary," contained
cn the primary ballot as provided by Article 3110, supra, im-
poses merely a moral and not a legel obligation on the voter.,
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gee Koy v. Sohneider, 110 Tex. 359, 2168 8. W. 479, 221 8.
¥. 8807 Westerman v, Mims, 111 Tex, 29, 227 S. W, 178; lLove
v. Wilcox, 119 Tex. 256, 28 8. W, (24) 515; Love v. Buokner,
121 Tex. 369, 49 8. W. (24) 425,

In the case of Westerman v, Mims, supra, the Su-
preme Court of Texas had before it a question similar to the
ones here under consideration. In that case the requisite
number of gualified voters of Galveston County who had not
participated in the Democratic primary, petitioned' that the
name of Aubrey Fuller be printed 2s an independent candidate
rfor district Judge on the genarsl election ballot, Aubrey
Fuller had partioipated and voted in the Demooratic primary
of that year, at which the Democratio candidate for district
judge was nominated. The suit was an original application
to the Supreme Court for a writ of mandsmus to sompel the
Secretary of State to ipsus his instructions to the County .
Clerk 4irecting that the neme cf Fuller de printed in the in-
dspendent column of the cfficisl ballot. The Supreme Court
denied the mandamus. The entire court concurred in the re-
sult, but ¥r, Chief Justice Phillipe besed his decision on
the ground thet the statute presoribing the party pledge to
suppert the nominees of that party imposessa legal 4ufy upon
him, Baid Judge Phillipe, at page 48

*In virtue ¢f the statutes, the duty to perform
the agreement becams e legal 4uty; the right of Judge
Street (the Demooratiec nomihee for dietrict judge)
as 8 bdenaeficlary of the duty decame a legel right;
and 1t would command the law's protestion as any
other legel right.®

The majority of the court, however, as sxpressed in the opin-

ion by Mr. Justics Greenwood recognized the rule laid down in

Koy v. Sohneider, 110 Tex, 358, 218 5. W. 479, that the pledge
to aupport the party candidate imposes merely a woral and not

2 legal obligation on the voter.

Mr. Justios Greenwood declared al page 38:

*In our opinion, a voter cannot take part in
a primary or oonvontion of a party, to name party

nominees, without assuming an obligation dinding on
the voter's honor and conscience, B8uch odligation
inheres in the very nature of his act, entirely re-
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gardless of any express pledge, and entirely re-
gardless of the requirements of eny statute. The
obligation, like the promiss sxacted by the statute,
when treated as governing future conduct, is for co-
operation in goodl faith to secure the success of the
nomines. There is no reasonably certain msasure of
hona fide cooperation in matters of this sort, The
voter's conduct must be determined largely by his
own peculiar sense of propriety and of right, It is
for such reasons that the courts do not undertake to
scmpel performance of the obligaticn, Being unen-
forceabls through the courts, the obdligation is a
moral obligation, . . .

"We 40 not say that ciroumstances might not arise
undsr which one who had participated in & primary
would be relieved of the moral ohligation whioh is
ordinarily incurred not tc undertake the nominee's
defeat. The present cage does not call for the de-
termination of the effect of extraordinary circum-
stances.”

Mr,. Justice Greenwood's opinion denied the mandamus
on the grounds that the candidate having vioclated§ his party
pledge by seeking to beocome an independent candidate at the
general election did not came into a court of eguity with
*olean hands" and therefore his application for mandamus was
denied. We ocontinue to guote from the opinion:

"Having concluded that the petition of rela-
térs is grounded on ¢donduct emounting to an invita-
tion to, and hence participation in an sct violative
of good fajth and of conscience, it follows that re-
lators 414 not coms into court with clean handa, as
required to entitle them to.the relief prayed for,
and hence the mandamus is denied."

Under the opinion of the majority of the court in
Wepterman v. Mima, the Demooratic nominee has no legally en-
"forceable rights in the matter. Nor does the man who seeks
to have his name plsced on the ballot as apn independent candi-
date. In neither case will a mandamus or an injunction action
lie either to place the candidate's name on the ticket or pre-
vent its being placed thereon,

Under the authority of westerman v, Mime, thereforse,
we are compelled to advise you that whether the name of inde-



484

- Homorable I. L. Duncan, Fage 5

pendcant candidote for sheriff ehculc bz placed on the gensral
electicn bnllot under these clrcumstances, i: a guestion to

be determined by the County Judge. #le decision in the mat-
ter, In the gbscence of the exceptionel circuxstances referred
to by Yr. Juetice Greenvoo. in thc last above juotation, will
nct be disturbed by the courtc, He may baze hiv decision upon
s det-rmination of the guestion of whether circuwstences exist
{in the words of ¥r. Justice Greenwood ) "unier which one who
had participeted in a primary would be relieved of the morsl
obligetion whilch 485 ordinarily incurred not to undertake the
nominee's defoat, ™

Replying specifically to your gquestion, we are of
the opinion thet 1t rests within the discretion of the ocounty
judge whether he will accept the application for the nams of
an independent candidate for sheriff to be printed on the bal-
lot for the general election, where such candideste participated
as a voter or candidats in the preceding Democratic primmry
election. We wish to point out egain that such application, in
order to meet the rsquirements of Articlas 3159-3162, must be
signed under ocath by a sufficlent number of qualified voters
of the county who did not participate in the primery election
to equel five per cent of the votes cast in the c¢ounty at the
last general siection.

Youra very truly

ATTORNTY GINRRAL OF THEXAS

s P IS RT o b,
dalter R, Koch |

Assistant

WRK : BEB
ATTROVEDSEP 13, 1940
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