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OF:FICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
(?
‘ U
« P i
Honorable W. A. Morrison :
Oriminal Distrioct Attorney . S-/2%
Cemeron, Texae Overrufed by t

Dear Sir;

oy : connsetion with
theNdutYes of his office?

Your recent requesl for ax opinien of this Deéparte-
ment relative to the ocvp-stated Questionhas bdeen reeceived.

our) office issued an opinion
sllowance by the Commis~
. 3 . of aetual and necessary
expens ! ey serving that county
, gage : rge of his official duties
pout\the sounty, This opinion, . . . held
2 Commisgioners' Court of Falls County could not
3 s Distriet Attorney such setual and neces-
sary exy Thiiopigion i clearly a oorrect answer
: y ¢ ttﬂ Y

"But waid opinion cannot epply to Milam County.
¥ilam Qounty alons composes the 20th Judiciasl Distriet,
The office of Criminal Distriot Attorney of Milem County
exists by virtue of the terms of irticle 386q. Ae origi~-
nally enected this statute created the office, dslegated
the powers, duties {(which require the criminal Distriot
Attorney to perform the duties of both a Distrist Atterney
and a County Attorney), and privileges of the eoffige.

. Mo COMMUNICATION 15 TO BE CONSTRUED AS A DEPARTHENTAL OPIHION UNLESS AFPROVES BY THE ATTORNEY GENERAL OR FIRST ASGIETANT
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"The enactment provided for the cfficer's compensation
upon a fee basis. BSubsequent legislation of course has
repealed, if not direatly tzen by necessary implication,
the provislons of the statute with refersnce to compensa-
tion by fees, and now the Criminal Cistriet Attorney is
compensated on s salary besis, such salary being set by
the Commiseioners' Court, and pmid out of the officer's
salary fund of sald county,

*It is readily apparent on the face of the opinion
that it was not intended to apply to Criminal Distriet
Attorneys, but oaly %o Distriot Attorneys in Jjudicial
distriots comprised of more than one county. As said
in the opinion, *the statutes do not apportion the
expenses of Distriet Attorneys emong the Counties in
Judicial distriots ocomposed of more than one county,
but specgifically provide that such expensas shall be
paid by the State upen the sworn and itemized account
of eaoch Distriot Judge br Attoraney eantitled thersto,
showing such expenses,'"

"A portion of said Article 328q providea that the
Criminel Distriet Attorney shall make ‘st the close of
sach month of the tenure of said office' the reaport
required of all ccunty officials by irticle 35899, as
amended, :

*Sajd Article 3899 i the ganeral statute allowing
county officiele 'ressoneble expenses necessery in the
proper and lagal conduct of' their offices, Seotion B
thereof provides thet each officer nemed in the aot,
where hs receives a selary as compensation for his ger-
vices, 'shell be erpowered and permitted to purchase and
have ocharged to his county ell reascnsble expenses neces-
sary in the proper and legal conduct of hias office, suoh
expenses toc be peasssd on, pre-determined and allowed im
kind and amounts es nearly aa possible by the Commissioners'
Court once sach month for the ensuimg month upon the appli-
cation of each officer stating the kind, probable amount
of expenditures, and the necessity for the expenses of his
office for such ensuing month.®
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"As correctly stated in the opinion above mentioned,
tArticle 389%¢ provides and authorizes certain expenses
only for those officers whose salaries are set, or may
be set, by the Commissloners' Court.!®

*There oan be no question but that Seetion B of
said article applies to the Criminal District Attorney

of Milam County ainge his salary is set by the Commias.

sionerst' Court, e I

"It seems to us that if it appeared to the Commis-
sioners' Court that such sxpenses were reasonsble and
necessary in the proper and legal conduct of thig office
then they would be permitted as a matter of law to pass
upon and ellow the Criminal Distriot Atterney reasonadle
expenses lncurred by him {n operating sn automobile in
eonneotion with the duties of his office.

*"Farther, you will note in Section A of Article 3899
that an officer ocompensated on & fee basis ie entitled
to aotual and necessary expenses inourred by him in the
condust of his office 'such as stationery, stamps, tele-
phone....... traveling expsnses, and other necessary
expenses’, which would make it appear that in the ocontem~
plation of the legislature, traveling expenses are neces-
sary expesnses. Again, ip Beetion B it is said 'if such
sxpenses be incurred in connection with any partiocular
case such report shall name such c¢sse', which phraseclogy
might contemplate traveling expenses,

"Gn.the basis of the above I submit for your opinion
the following query: '

"May the Commissioners' Court of Milam County in its
disoretion allow the Criminal Distriot Attorney of
said County reasonable expenses inocurred by him in
operating an automobile within or without Milem
County 4n.connection with the duties of his offige,”

Sectiona {a) and (b), of Article 3899, Vernon's

Annotated Civil Stetutes, read, in part, as follows:
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"(a) At the close of each month of his tenura of
office each officer named herein who 1s compensated on
e fees basis shall make as part of the report now required
by law, an itemized and sworn statement of all the actual
and necessary expenses incurred by him in the conduet of
hls offlice, such as stationery, stampas, telephons, premiums
on offiociels' bonda, inciuding the cost of surety bonds for
bis Deputies, premium on fire, burglary, theft, robbery
insurance proteoting public funds, traveling expenses and
othar necesgary expenses.. . .

"{b) Each officer named in this Act, where he receives
a salary as compensation for his services, shell be empowered
and permitted to purochase and have ocharged to his county all
reassonable sxpenses necessary in the proper and legal con~
duot of his offiows, premiums on officisls' bonds, premium
on fire, burglary, theft, robbery insurance protecting publio
funds snd including the cost of asurety bonds for his Deputies,
such expenasd to be passed on, pre~determined end allowed in
kind and amounts, &8 nearly as possible, by the Commissioners'
Court once each month for the ensuing month, upon the appli-
cation by eaoch officer, steting the kind, probable amount
of expenditure and the necessity for the expenses of his
office for such ensuing month, whioh applicstion shall,
befors pressntation tec said court, first be snfiorsed by
the County Auditor, if eny, otherwise the County Tressurer,
only as to whether funde ars avallable for payment of such
expenses. . . "

Seotion 1 of Article 3912e, Vernon's Annotated Civil
S8tatutes, reads, irn part, a2z follows:

"Ko 4istriet officer shall be peid by the State of
Texas any fees or commission for any sexrvice performed
by himj nor shall the State or eny county pay to sny county
officer in any ocounty containing a population of twenty
thousand (£0,000} inhabitants or more according to the
last preceding Federal Censua any fee or commission for
any service by him performed as sueh officer; . . "

Under the provisions of Article 3912e, 3eotion 1, supra,
the Criminal District Attorney of Milam Countiy is a salaried
officer, eand 1t necessarily follows thei Seotion {b} of article
3899, supre, is applicable to your question.
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Sections {(s) and (b) of Article 3899, supra, became
effoctive on January 1, 1936, and were a part of Senate Bill
No. 8§, 44th legislature, lst and 82nd Called Sessions, Chapter
465, page 1762. It is to be noted that Section (a) of aaid
artiole speeifically provides that fee officers may bde reim-
bursed for traveling expenses, It is signifieant that Seoction
{b]} of maid article, aslthough enacted at the same time as
Seotion (a), dces not provide that salaried officers shall
be reimbursed for traveling expesnses or expenses irgurred by
them in operating an eubtomobile in connecetion with their
officlial duties. Section (b)) of Artiocle 3899, supra, provides
that said officer "shall be empowered and permitted to purchass
and have charged to bhis county all reasonable expenses neces~
spry in the proper and legal conduct of his office, ...."

We are unable, under any valid rule of construction,
to say that the above quoted langusge of Seotion (b) provides
for the allowance of traveling expenses or the expenses in-
curred in operating an automobile of any county or distriect
officer subject to the provisions of said Section (m) of
Artiole 3899, supra. We think that our position is supported
by House Bill Neo., B7, Aots 45th Legislature, ist and £nd Called
Sessions, Chapter 37, page 1l8l7, whioch became effective July E,
1937. Said aot was 0odified as Sesotion (¢) of Article 3899,
Vernon's Annotated Civil Statutes, end reads as follows:

*#{e¢) Provided thet in all counties of this State
having a population of not less than thirty thousand,
nine hundred (30,900) snd not more then thirty thousand,
nine hundred snd rifty (30,950) ascoording to the last
preceding Federal Census wherein there is no Distriot
Attorney and the Criminal District Attorney performing
the duties of a Distriot Attorney, such Criminal Distriet
Attorney performing thes duties of s Distriet Attorney
shall bs ampowered and permitted to incur resscnsble and
necessary expenses in investigating orime and accumulating
evidence in oriminal cases; and shall be allowed Three (3)
Cents a mile for esch mile traveled by him in an sutomoblile
furnished by him in the discharge of officisl business,
which sum shall cover all expenses of the maintenance,
deprecietion, and coperstion of such eutomodbile; such ex~-
penses shall be reported to the Commissionerz Court of
each county affected by this Act as other expenses are
reported and shell be pald by said Commissioners Court
a8 such other expenses aTe paid.”
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If the oriminal distriet sttorney of amny county

within. the above population bracket wes already sntitled to
traveling expsnses or expenses inocurrelf by operating en
sutomobile under Seetion (b) of Article 85899, there would
have beenr no need of the leglslature onaoting Section (¢},
which apecifically provides for said expenses. That the
legislature was aware of this, ia borne out by the language
of the emergency clause of House Pill No. 57, supra, (Artiols
3899, Seotion (o)), whioh is as follows:

"Weation 8. The fact that there is not now any
provision for erininal distriet attorneys performing
the duties of diatrioct attorneys in said counties
authorizing them to inocur expenses in investigating orime
‘and ascumulating evidsnce in eriminal cases, and that
there are many cases where it 1» necessary for such
oriminal district attorneys to expend monies in order
to properly investigate erime end ascumlete evidencs.
in oriminal cases create an emergency ani an imperative
publioc necessity that the constitutional rule requiring
bills to be read for several days be, and the same is
hereby suspended, and this Aot shall take effect and
be in force from and after the date of its passage,
and it is so enscted.”

Our cpinion No. C-2113 holds in effect that there is
no authority for the ellowance of traveling to the Criminal
Distriot Attorney of Grayson County for meking e trip to Okla-~
homa City, Oklahoma, in investigating s eriminal case to be
tried in the Distriect Court of Grayson Qounty, Texes, In our
opinion No, 0-1134, it was held that the Criminal District
Attorney of Falls county ¢ould not ineur rsesonabls and neges-
sary expenses to be paid by the county in imvestigeting eorime
and accumulating evidence in oriminal cases. -We are ensclosing
_ eoples of the two opinions last mentioned for your conveniences,

Milam County has a population of 33, 133 inhabitants
according to the last preceding Federal cenaus. Therefore sald
ocounty does not come within the populastion brackets as set out
in said Segtion (o] of Article 3899, supra.
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Section 18 of article 3912 (e), supra, provides in
effect thet eeoh Criminsi District Attorney in this State
serving a District conprising two or more counties, the porula-

P WY GP ‘ i wranada 100 ﬂnr\ ‘rha"\l"nn*n ananmrnAdens o +tha 1-;3“

proceding Faderal Censusg, shall be allowed a sur not to oxcaed
4£0CG. for thc necessary expeunse of such office, said sum to be
paid only uporn the itemized sworn statement of such olficer,
showing the necgeesity therefor and approved by the State Auditor,

From the reasons above giated it 18 obvicus that the
legislature did not intenduto allow any expense in invsstigating
orine and acoumulating evidence in oriminel cases or any expenses

inAaurrad 'hv the Criminc]l Distriost sttornevy in gperating sn aunta.
dedd W Wid & WA w Ak W WP B e Ak olie i Nl Af ol B WA e e AWy WS N A W dedh Ty

mobllie exeept under the provisions sbove mentioned which do not
apply to ¥ilsm County. Therefore, your queation is respecifully
answered in the negastive.

Trusting thet the foregoing fully answers ycur inquiry,
we are :

Youra very truly
ATTORNZY GENERAL OF TZEXAS

M L] tloema

Ardell Williams
Assistant
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