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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GemaLD C. MANN
ATIORNEY GENERAL

Honorable eorge ¥, Sheppard
Comptrolley of Fublic hocounts
Austin, Texas
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This is nsw our raguest for our opin-
fon on whsther o nolt uhé ; 'adt gituation you give,
the stores ope /by “th eor._ ¢hain® and the ptores

operated hy“the\YT gy

two ehains, Aoco hg to th fapts ﬂut you have given

us in ycur letter : squent eonference with
partoership (hereinafter

&
A

grocery ha s

I X-)
£

)

cf
)

84 of the pnrtnbrsh‘l;}
7,£8% of the partnorahlm
5, 99€ of the partnershipy
owne, 5.40% of the partaorskip
avm® %.18% of the partnership}

The information you give shows that "the Y groosry chain®

is a corporation (hereinafter ealled "corporation Y"} that
operates several grocery stores, and said eorporation has
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1300 outstending shares, owned in part as follows:

A owns 103 shares;
A's wife owns 308 shares;
C owns 104 chares.

"he remeining shares in "corporation Y" are divided among
a large rumber of other persons, none of said other pereons
owning more then a few shares each,

Agoording to the information you heve given us,
the parties in seid "partnership X” have a vote and voioce
in the control of the partnership in proportion to thelr
interest. VWe presume that such is the case by virtue of
e partnership agreement,

Yeu state that A and C are the zare persons in
both “partnership X" and "corporation Y."

In determining whether the st:ores operated by
*partnership X" end those operated by “oorporation T" con-
stitute one chein or twe separate chains, we puast decide
whether or nct ell of said stores are "ultimately controlled
or 4irected by one menazemsnt ot assoclation of uitisate pan-
agement.” Seotions € and 7 of the Texes Uhaln Store Tex Law
lﬁou-o P11l Yo. 18, Aote 1838, 44th lLegislature, lst Called
Session, snd whioch is codified ee Artiocle 11114 in Verncn's
Annotatad Penal Code of Texas) provide as follows:

"2¢o. 6. The provisions of this Aot shall
be construed to arply to every person, agent,
reociver, trustee, fire, corporation, copartner-
ship or association, either domestio or foreign,
which is controlled or held with others by major-
ity stock ownership or ultimately controlled or
directed by one managexent or asscoiation of ul-
timate management,"

"Ses., 7. The terr *‘stors' as used in this
Aot shzll be construed to rean and include any
store or stores Oy any mercentile establishment
or establichments not specifically exerpted with-
in this Act whick gre owned, copersted, maintain-
ed, or controlled by the same person, agent, re-~
ceiver, trustee, Tirm, corporation, gopartaership
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or association, sither domestic or foreign, in
which gcods, wares, or merohandise of any kind
are sold, at retail or wholesale.,"

In the case of H, E. Butt Groocery Co., v. Sheppard,
137 S, W, {24) 823 (writ of error refused) the Court of Civil
Appeals at Austin, held that by virtue of said Seotions §
and 7 if one person owned a majority of the stock in two or
more oorporations all of the stores operated by said cor-
porations constituted one ochainj and the court said:

*Sec. 6 was manifestly intended to prevent
large cheins of stores, which receive the bene-
£its flowing from such system (oconsidered and
enumerated in part by theU. S. Supreme Court in
Stete Board of Tex Com'rs. ¥. Jeackson, 283 U, 8.
527' 51 S. otn 5‘0' ?5 L' Ed- 12“' 75 A- L- R,
1484, 785 A, L. R, 1538, and in Hurt v, Cooper,
130 Tex. 433, 110 S, W, (24) 606, sustaining
the validity of the Act as conltituting a reasen-
able oclasaifiocation), from circumventing the tax
burdens impossd under the Act, by organlizing
separate corporations to operate them, the
oapital stoock of which, or a majority of it, be-
ing owned by a . parént corporation or holding
compaly, or by an individual or essociation of
individualis. 7Thus through a common mansgement
or control over a number of individual units or
corporations the clear purpose of the law would

~ be defeated, * * ¥

w¥ % % The ownership dy Butt of 83% of the
stock in one corporation, and of 75% of the stook
in the other, gave him such unified control of
both corporations, through such etock ownership,
a8 to bdring the stores owned and controlled bdy
such separate corporations under the provisions
of the Act} and required that the{ be treated
as one chain for tax purposes, * * *»

In this case you have asked about, no one person
owne & majority of the stock or interest in voth the partner-
ship and the corparation, or even in one of them. A, A's
wife, and C, together, own a mejority of the stoock in “cor-
poretion Y"; and A and G, together, own & majority of the
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interest in “partnership XxX”.

In Attorney Genersl's Opinion Wo. 0~400, dated
¥aroh 10, 1939, we made a holding in lengusge as follows:
"It 4s ocur belisf that the phress 'which
is * * * gontrolled * * * by one management or
aspoociation of ultimete mansgement' in Sedtion
6, and the phrase ‘'stores * * * controlled by
the same copartnership or association' in Seo-
tion 7, does not mean that the contrel or man~
agement rust be in one ipdividual person, dut
it means what it says, snd that ie the stores
&re in the saze chain if the sontrol and man-
agezent is in the same associatica or ocopsrtner-
ship., Ey the ssme association or sopariaership
as used there is meant the saxe group of people.

*If a group of thres men, or any other num-
ber, could restrain or govern, or had authorisy
over several stores, having authority over soms
of the stores by virtue of ownimg a maejority of
the stook of the eorporation that held the title
to those stpres, and having authority over the
other stores.by virtue of being majority ewners
of the partnjruhig.that owned them, then those
stores would all in the ssme ohain just the
same as if one individuel person controlled all
of the stores.” e

P o A‘.

We still sdhere to that epinion, Fe Delleve it is support-
ed by the recent case of ¥lorida Industrisl Commission v,
Cary-lockhart Drug Company, Ine,, (Sup., Ct, of Fla.) 198
0. 888, in which it was held thst four seperate corpora-
tions should te considered as one employmsnt unit for tax
purposes under the ¥lorida Unempleyment Compensation Law

by virtus of the faet that the same group of persons owned
a majority of the atock in esch of the corporations, al-
thouch no single person owned a majority of the stock in
any of said corperations. In that camse the court said:

"rhe ownership of stock ia the four eore
porations, as disclosed by the record, is a»
follows:

*“*Perry Corporatlont
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“'Tatate of C, ¥, Gary 4§ shares
P w*P, 0, Lockhart 49 shares

"!Claude W, Gary 1 share
?-'j "* Celia 7. Gary 1l share
. r*{each share of equal velue)
*¥oley Corpcrationt

i "Cary Estate 38 shares
¢ 8 "F. 0. Lookhart 37 shares
¢ *G, C, Sorugss 28 shares
i *Calia J. Cary 1 share

*(gach share of ecusl value)

"Port 8¢. Joe Corporation:

“Celle J. Cary £ shares
*3. W, GCary 38 shares
*"F. 0, Lookhart 37 shares
"Pernioce Lockhart 1 share
*"Uniasued 33 shares

“{each share of egual value) -

YLeesaburg Corporationt S e
“¥. 4. Taylor 33 shares

*P. O, Lookhart 33 shares
"C. W Gary 34 shares

*{each share of equal value)?

*No ene of the four corporatiens employs
as many as eight people, dut considering the
four as a single employwent unit, eight pecple
Or mOYe are employed. : _

wi % %

"1t ig admitted on the record that a major-
fty of the stock in each of the four gorpora-
tions 1is owned by a ocmmon interest unit, to-wit,
T, 0. Lookhart snd the Cary Fajate, Ths statule,
supra, provides that an employlng unig, together
with one or more smploying units, when owned or
-controlled d4ireotly or indirestly by the same in-
terests, or which cwns or controls ons or more
other employing units, anéd which, 4f treated as
a single unit with other employing jlmitl‘ or in-
terests, or both, would be an employer. *
the conclusion: is inevitable that the four
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corpcretions are an employment unit decause
they are sach under the coatrol and ownership
of the same intereatl‘ to-wit: ¥. O, Lockhart
and Gary Estate, * * ¥«

In thie case A and C together have the ocontrol
of “partanership X" by virtue of together owning 684.14% ef
the interest in said paytnership. As stated ebove, in thie
yartcership each partner haes a vote and voice in the man-
agement ©of the partnership in proportion t¢o his interest.

However, "oorporetion Y" is not controlled *bhy
the same copartnership or association,” to-wit, A and C
unless the stock owned by A's wife is deemed in law to be
ander the ocontrol of L. A and C togesther own 207 shares
of stock in seid corpcration, dbut there are 1300 outstend-
ing shares. A's wife owns 560 shares of stook in said
sorporation, and if A i1 deexed in law as controlling the
stock owned by his wife, then A and C control a total of
715 shares, and would theredy together own & mejority of
the stook anéd would control seaid corporstion, The answer
to this question depends on whether the stock owmed by
A's wife 18 the copmunity property of her and her husband
or is her separate property.

*"The statute (Article 4619, %. C. 8.}, exoept for
a short time -- from 1013 to 1925 -~ hes always vested the
right of control and disposition of the community property
in the husdand.® £3 Tex. Jur. 107, "WKhatever is community
property is under the control, manegement and disposition
of the husband alone, whether it be the esrnings of doth
jointly, the earnings of the husband alone, or the earnings
of the wife alone,” 23 Tex. Jur, 108. The two foregoing
sentences are based on Article 4618 of Vernon's Annotated
Revised Civil Statutes of Texas, of which Ssotlon 1 sayst

"Sec, 1. All property ascguired by either
the husbend or wife during marriasge, except that
whioh is the separete property of either, shall
be deemed the common property of the bhuaband
and wife{ and all the effects which the husband
and wife possess at the time the marriage may
be dissolved shall be regarded as ccmmon effects
or gaines, unless the contrary be satisfaotorily
proved, During coverture the common property
of the husband and wife may be dispossd of by



720

Honoreble Georce F, Sherpard, Face 9

the husband only; provided, however, 1if the
husband shall have disappeared end his where-
abouts shall have dbeen and remain unknown to
the wife continucusly for more than twelve
months, the wife shall after such twelve month
period end until the husband returns to her
and the arridevit hereinafter provided for is
made and filed for record, have full control,
zanagexent and disposition of ths oommunity
property, and shall beve the sams powers with
referensce thereto as are conferred by law upon
the husband, and hey acts shall be as those
of a femme sole, * * *v

In the case of Coleman v. Coleman, 293 S, W, 6495, (writ of
.rior refused) the Crurt of Civil Appeals at San Antonio
saldy

wk * * The words comnmunity property with us

are such se relate to property owned in common
between the husband and wife, a kind of marital
partnership, and by our statutes defined in arti-
cle 4619, R, 8, Of such property, both under
the civil law and our statutes perteining there-
to, the husbend has alvnis had the contrel and
Egggi of ZIsgos;tion, and s de ngs w such

s always appeared to be final and oonclusive
where there are no restriotions. The wife seems
to have haed only the right of partition upon the
termination of the marital rights, * % *»
{Tnderscoring ours)

See also the ceze of Stons v, Jeckson, 109 Tex. 385, 210 S,
W, 953, and the text "Law of }aritsl Rights in Texas, 31rd
Ed4." by Speer, page 173.

On the other hand thes Constitution of Texes (Ar-
ticle XVI, Seation 1%) provides thet @ rmarrisd woman ean
own sepaurate property, and the stetute (Article 4814, R.

C. 5. | gives the control of the wife's separate property
exolusively to the wife, Article 4814 of Vernon's Annotat-
ed Revised Civll Statutes of Texas, says!

7All property of the wife, both real «nd
personal, owned or olaired by her defore marriage,
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ané that accquired afterward by gift, devise, or
descent, act also the incorease of all lands thus
acquired, shall be the separate property of the
wife., The wife shall have the sole management,
control, and disposition of her separate prop-
erty, both resl and personsl} provided, howsver,
the joinder of the husband in the msnner now
provided by law for conveyances of the sesparate
real estate of the wife shall bhe necessary to
the inoumbrance or conveyance by the wife of
her lands, and the joint signature of ths hus-
bend end wife gshall be necessary to & transfer
of stocks and bonds belonging to her or of
which she msy be given contrel by this law."

In the caseof Levin v. Jeffers, 122 Tex. 83, 98 5. %. (gd)
81, the Supreme Court of Texas said:

s * % The granting to the wife of the
sole control and mapagement of her separate
property by necessary implisation clethed her,
in the making of contracts in respect thereto,
with ¢l such inocidentel power as will render
effectual the power expressly granted. It nust
be renembered that a married woman owns in her
own right her seperate property. Uhen ss such
Gwner she wag vested b law with its sole man-

apement end contrIol, 1t must have been oontem~
f.sea that hier power {n this nugeg should
e ag broad & comprehensive es 1 ghe were
& _sinpie wgggg.“ [Underscoring ouga!
¥
In a discussion of the right of a married woman to own and .
control separate property in 23 Tex. Jur. 88, 1t sy s:

#® * * she may own stock in a railroad or
any other private corpcoration, end she may eo-
quire the game in eny of the ways uaual, as by
purchece, cift, devise or descent. Che may in
the same manner become the owner of bank stook,
and as such is subject to sll statutory regula-
tione end assessments. Indeed, our statutes
expressly declare thaet charters may be subsorib-
ed by rarried women who may be stookholéers,
officers and directors in private corporations.
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Our statutes of conveyance by the wife of
atoocks and bonds owned by her necessarily re-
cognize her right of individual ownership.”

¥hether the stook owned by A's wife is community
property or her separate property is a faoct question on
which you have not given us eny information. If this stock
i communlity property it is subjeot to A's control, and in
such case A and C together control both "partnership X and
"eorpoeration YV, In other words "partnership X" and “"cor-
poration Y" are "controlled by the same copartnership or
assoclation.” However, if the stook owned by A's wife is
her separate property she controls it, and A and C do not
control "corporation Y."

It is apparent by the foregoing discussion that
we cannot answer your questions categorically. ¥e can only
say that if the stook in “corporation Y" owned by A's wife
is the community property of her and her husband then the
two organizations are "ocontrolled by the seme asopartnership
or assooistion,” to~wit, A and O, and all of the stores
operated by the two orgenizations constitute one ohain; dut,
if the stock is the separate property of Ai's wife then the
two organizations are not controlled by the same copartner-
ship or associetion, and the stores operated by the two
organizations constitute separate chains.

APERO¥=TDEC 20, ¥940 Yours very truly
M ATTORNEY GENERAL OF TEXAS
F A T.
ATTORNEY GENERAL OF TEXAS / _ %
sy Lot /ﬁZ%?

Cecil C. Hotsch
CCRi11M ‘ Aseigtant




