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that soxe [ : : wdo are oocunyin~ of¢1ces carry-
“ing & gislature have been ordered
into Iedersal ’te period as officers

o2 the Hatlog States and that they

will, under 1, from the date they were so
muste ¢d inton\Fedgral sedxyice, from Federal funds, the coan-

te to phely grodes and lengths of service
g?mgsgég to be advised with respect to
loms: S _ ) '
s-4ndividuals hold aﬁdfeﬁjdy;;during
ctive military duty in the service of the
rdered tﬁo;eto by the Presiaent - their of- ;

Zo long as they perform the duties of.thair Py
» are you authorizaed to approve their payroll
" earrying voéir nades and utate compensation?

"These Aational Cugrdsmen have been ordered into
the active military service of the United States by the
President of the Unlted States acting under the authority

of Publlic Resolution No. 96, Act by the 76th Congre This
‘,resolution reads in paru as follows' ‘ , , .
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. "Resolved by the Senate and louse of Repre=-
sentatives of the United States of Aaerica 1in
Congress assenbled, That during the period ending
June 30, 1942, the Zresident be, and is herebdy,
authorized from tias to time to order into ths

- aoctive ilitery service of the United States for
‘a period of twelve concecutive wonthe each, any
or all oweabers aad caits of any or all reserve
components of the aray of the United Statzs (ex-
cet thut any persen in the National Guard of the
Uanited States under the gze of 18 years so ordered
into the actlve mnllitary service shall be imasdiate-
ly issu=d an honorable discharge froza ths National
Guard of the United Stutes), and retirasd personnel
o the Zegular‘irmy, with or without their consent,
to such extent and in such .zanner as he zay deom

.~ necessary for the streigthening of the national
defense: Provided, That .the :meubers and units of
the reserve coaporsnts of the Army ol the United

~ 3tates ordered into active Federzl service under
this Authority shall not be employed beyond the

2 limits of the VYestern Homlsphere except in the

" territorles and possessions of the United States,
“includiaz the Philippine.Islands.

"See, 2. All Xatiomnal Guard, LRererve, and

"retired personnel ordered into the active military
service of the United witates under the foregoing

. special authority, shull from the dates on which

.. they are ryespectively recuired by such order to

. Teport for duty in such service, be subject to the

- respeoctive laws and regulations relating to-en~

~-1listments, reenlistments, employament, conduct,
rvizhts, and privileges, and &ischarge of such
personnel in such service to the sazme extent in

- all particulars as if they had been ordered into

~ such servics andsr existing general statutory au-
thorizations,™

‘ Section 101 of the National befense A0t of the
United States, as eanendsd to January 1, 1940, (3¢ Statutes
- £08), provides: . .

*Tha lational Cuzrd when called as such into
the service of tiae United States shall, froa the
tize they 8re reguired by the terzs of the call to
respond thereto, be subject to the laws and regu-.
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lations governing the segular Army, so far as .
such laws and regulations are applicable to ‘
officers and enlisted men whose peraanent reten-
tion 1n the military service, either on the

aotive 1list or on the retired list, is not con-
templated by existing law."

Section 111 of the same act provides as follows:

"When Congress shall have declared a national
.émergency and shall have authorized the use of armed
- land forces of the United states for any purpose
requiring the use of troops in excess of those of
the Regular Army, the President may, under such re-

gulatlons, including such physical examination as
- he may prescribe, order into the active military
- service of the United States, to serve therein for
- the period of the war or emergency unless sooner
relieved, any or all ualts ard {the) members {there~
~of} of the National Guard of the United states.
All persons so ordered into the active military
service of the United States shall from the date
of such order stand relieved from duty in the
- National Guard of their respscetive States, Terri-
- tories, and the District of Yolumbia so lonz as
they shall remaln in the active military saervice
"of the United States, and during such time shall
- be subject to such laws and regulations for the
governaent of the Army of the United States as may
be applicable to mexnbers of the Aray whose permanent
-retention in active military service is not con-
templated by law.. The organization of sald units .
existing at the date of the order into active Fed- -
sral service shall be mainteained intaet insofar
as practicable. '

"Comulssioned officers and warrant officers
appointed in the National Guard of the United
States and commissioned or holding warrants in

~the Aray of the United States, ordered into Federal
service as herein provided, shesll b ordered to
active duty under such apvolintzents and commissions
or warrants: Provided, That those officers and
warrant officers of the National Guard who do not
hold appointameats in the National Guard of the
United States may be appointed and commnissioned or
tendered warranis therein by the President, in the
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same grode and branca they hold in the Hational
- Cuard.

"ofricers and enlisted .:za vwhiles in the ser-
vice of The Uuited stzates uvader the teris of thais
sectviocn zanall receive Lhe pay and allowarnces pro=-
vidad by lew for officers and ealisted a2z cf the
reserve forcess whea ordered fo wctive d"*;, cxcept
b;xgadie* geaerals and wajor geaerzls, who shaall

gceive tic sane pay aad aliowances as providad by
law for brivadier generals and :ador generals of
the degular aray, respectivaly. Upoa dealng relieved
froa active duty in tihe military scrvice of the
, Vaited ftatés all individuzls and units shall there-
tupon revert to taeir liatiocznazal Guard sitatus.

‘ "In the initicl obilization of the Netionsl

. Guard of the Uaited ubAt&u, war-sitreagth officer

' personngl shall be taikea from the watloncl Guard
a3 far as practicadle, and for the purpose of this
expansion warrant officers aud ealisted men of
the National Guerd way, in time of pesce, bs ap=-
pninte& officers in the Hational Guard of the United
Statves gnd GOQAiinOﬂ°Q in tioe Aray of United
states.” ‘ '

The provisions of the Constitution of the “tate
of .exas bearing upon your cuestlons are as follows

~"Seclion 12, aArticle 18. XNo amezber of Congress,
nor person holding or exercising eny office of pro-
Tit or trust, under the United States, or elther of
thexa, or uader any loreign powsr, cghall be aligidble
a8 a aeaber ol the ue*lsiature, or hold or exsrolse
~any office of profit or trust uader tials State.™

"Segction 33, Article 16. Ths accounving of-
Ticera of tiais utate shall neither draw nor pay
& warraat ugon the treasury in favor of any person,
for salary orx OmpGAQQthH as ageat, offlcer or
appointea, wido holds at T sanes tlac any other
office or position of hornor, trust or prolfiv, un-
der thls State or the United States, e¢xcept as pre-
scribed in this Constitution. Provided, that this
restriction &s to the drawing and payling of warrants
uzon the treasury shall not a»ply to officers of
the National Guard of Texas, the National Guard
Reserve, the Officers Reserve Corps of tha United
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States, or to enlisted men of the National Guard,
tne uational Cuard Reserve, and the Organized
Reserves of the United btotas, nor to retired of-
ficers of the United ostates Aruy, Navy, and Zarine
Corps, and retired warrant officers and retired
enlisted men of the United States Aray, Navy, and
Jarine Corps.™

"Section 40, .rticle i8. No person shall
hold or exercise, at the saze tinme, more than one
civil office of ezoluseut, except that of Justice
of ZPeace, County Comnissioner, Notary Zublic and
Jostmaster, O0fficer oif the ﬂatlonal Guard, the
National Guard Reserve, and the Officers Teserve
Corps of the United States and enlisted men of the
National Guzxrd, the Nztional C;o “e erve, and
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revired oflicers ol tie United States aray, lavy,
and :darine Corps, znd retired warrant officers,
and retired enlisted men of the United States
Aray, Navy, =nd .farine Conps unless otherwise
‘specially provided herein. Provided that nothing
in this Constitution shall be construed to prohibit
an officer or enlisted aan of the National Guard
and the Kational Guard Reserve, or an oflicer in’
the Officers Reserve Ccrps of the United States,
or an enlisted man in the Organized Heserves of the

.- United States; or retired officers of the United

. States Aramy, Navy, and :farine Corps, and retired

warrant officers, and retired enlisted men of the
United States Aramy, Navy, and iarine Corps, from
holding in conjunction with such office any other
office or position of -honor, trust or profit, un-
der this Btate or the United States, or from'voting
at any election, general, special or primary, in
this State when otherwiss qualified.™

. Since Article 16, Section 40 has application only
to the holding of two Melvil" offices of emoluaent, that
section of the Constitution does not apply to the situation
wiich you present. EX parte Dailey, (Texas Criminal Appeals)
248 S.,W. 91,

Article 16, Section 12, and Article 16, Section
33, however, are not limited in oheir application to "oiviln
ofrices.
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‘ Vhen sn officer or an enlisted men in the Natlonal

. Guard of the 3tate o0f Texas is called into tho sctive military
service o7 the United States, Irom the date that such officer
or enlisted men in the Hatiocnel Guard of the State of Texeas

is mustered into the active military service of the Unitsd
Btates he 1s relisved from duty in ths National Cuard of the
vtate of Texas end ceases to be 2 member of that orgsnization. .
If he holds on office of »rofit or trust under this State, -
and by virtus of having been ordered into the active military
service of the United States he acquires and holds or exer-
cises en office of profit or truct in the sctive military
cervice of the Unlted States, under the provisions of Article

' 16, Section 12, of our State Constitution, he sutomatically

vacates the office which he holds under this Stete., Lowe

" vs. State, 83 Texas Criminel Reports, 134, 201 3.Vv. 986; )
Fekete vs, City of Test 5t. Louis, 2105 Iil., 98, 145 N.E, 692.
Quoting Irom the case lest above cited:

| "Arter the plaintiff wes inducted inio the United
States frmy he ceased to be a rmember of the Militia,
- and thre provision in the Constitutlion that appoint-
ments in that organization should not be considersd
lucrative can have no appliceticn.”

Ezeh of the questions which you have presented
therefore, must be znswered in thne negztive, :

- You have limited your guestions to the situation
where & Netional Guardsmen holding e&n "offlice” under this
State by virtus of the rresidentisl call ecquires an "office”
in the sctive militery service of the United States, and
our opinion above has reference ¢nly %Yo that situation. How-
_ever the following fect situyations, we feel, should be con-

sidered:

1, Assume that & National Cuardsman holding a
State "office" by virtue of the presidential call escquires,
not an "office" of profit or trust, dut a "positionn of

* honor, trust or profit in the active military servige of the
United Stetes. 7o this situation, Article 16, Section 12,

" of the Constitution, does not epply, and the Stats of;%ce
would not be forfeited. However, S0 long asvthe "pgsiuion"
of honor, trust or profit bs hold under the United Gtatoes,
wnder irticle 16, Section 33, of the Constitution, the ac-
counting officers of the Stete are prcgibiteo from drawing
or paying e werrant upon the treasury Ior the sglary or ¢On-

pensation ettaching to the State woffice,"
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2. Assuxe that s Nationel Guardsman is an "emnloyea"
of the S2tote, and by virtue of the presldentiel call, acguiras
an "orfice" or "nosition'™ of "hcnor, trust or p»rofit" in the
active military service o the United Siates. To this situs-
tion srticle 16, Saoction 12 of the Constitution does mot &pply,
end the emnloyee of the State would nct thereby autometically
losa nis 3tate employment. However, 30 long as the "olficem
or "position" of "honor, trust or profit” in the active militery
service of the United 3Ztates is Leld, under Artiele 16, Section
33, of the Constitution, the accounting officers of the State
of Texes are prohibited from drawing or paying & warrant upon '
the treesury for selary or compensation attaching to the Stete
employrent.

For & discussion of Section 335, Artvicle 18, of the
Constitution, in its applicetion o the holding of two posi-
tions st the same time, gee ocur COplznioa No. 0-2607, sttached
hereto. '

Very truly yours

ATTORNTY GEHERAL OF TIZXAS

= .
Richard VW, Fairchild
Asslistant
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