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. lnwar Sir:

Honoreble D, P. Parker
Co:nty Attorney
Comanshe Csunty
-Comanohe, Texas

nes

the Board of FSgdallfatiox ; '--tain 1ndep=ndenf school dié-'
triete in seid | ariine the proger baais for esseusing
‘the properties

elation for ad velgren ion _urposes under tue governing -
etatutes - - 3 letter, the Board of Fqualiza- '
tion hg \ ntyhition of the tarpaver, Comanuhe uounty
Elescific perative A‘“cc*=nion, tlat a valuantionr based uposn ik
emcynt ive ¢ sals of the properties, if any gunh
werg p‘ 1 construction costs would de confis-~
cato tscause of the low earning power of the pro-
perti-a otlier hand, tie two Independsent sehool districts

in quss (tend thet ths 3Soard should proceed to assess and
values the\préderty ugoa the besis of comsiruetion ¢ost alone, 1In

short, the 6 1s vihether tha eernins power of the taxzayer's
properties, TTien referred %o as tie sapltalizaetion of aet earn-

ings nmethod, shculd be given paramount sonsideration by the Eoard
"in this tax wvaluatlon. .

It is furtzer polnted out tlat the Commnche County
Rural Zlectr{fication Adainistration, & oorporetion orzsanized un-
der the J. E+ A., 28, 88 of January 1, luaO, sonstricted ayproxi-
mately sixty-four nilea of completed power lines at a cosgt of &a-
bout 4490.00 per rils, for the purpose of furaisilng elecirical
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energy to the rural seotions of Zastland County, not with an ob-
Jeot of profit but of service to the mrricultural cormunity. Howe
- ever, 1t 1s stuted thet the low lncome return i1s not dus to the
non-profit cheracter of the enterprise, but to the thinness of the
territory served ty it, and the relatively hish investment in fixed
properties in comparison with earning powver, a condition whleh hes
prevented private utllities from serving these rural areas.,

: To resolve thia oentreversy you esk the following ques-
tiont B o o S _

[ 3 » ] . :
*WYhat should be the principles that the Commis-
slonere' Court should adopt in arriving st feir and
Just taxation?® - - - : S

Article 7174, of Veraon's Annotated Civil Statutes of
Texas, 1925, as amended, sets up certain requirements releting to
the valuation of real and personsl property for ad valorem tax pur-
poses, The article in question provides, in part, as follows:

"Each separats parcel of real property shall be
valued at its true and full wvalue in zoney, exclud-.
ing the value of orops growing or ungatanered thereon.

*In deterzmining the true end full value of real
and personal property the assessor shall not aedopt a
lover or different standard of value becsuse the sanme
is 10 serve as a tasls of taxation, nor shall he adopt
ag & ¢oriterlion of value the price for which such pro-
perty would sell at susiion or a forced sale or in the
aggregate with all the property in his county; but he
shall value each tract or lot by itself, and at such sum
and prioce as he belleves the seme to be fairly worth in
money at the tine such assegszent is madd. o« «

. ®Personal property of every desoription shall be
valued at its true and full velue ip roney,"

, . Article 7145 of Vernon's Annotated Fevised Civil Statutes
of Texas, 1925, as amsended, provides &s follows:

*"The term, 'true and full value', wheresver used
shall be held to mean the fair market value, in cash,
et the plrce where ths property to which the tern is
appliod shall be at the time ©f assessment, being the
prioce which could be obtained thsrefor at yrivate sals,
and not at forced or auction sale.”



.Bonorable D, P, Parker, Fage S . o

- The terma "market valub," "fair merket #alue,""cash,
market value," "falr cash markst value" and "true and full value
in money" rave beea held to be synonymous tems, 40 Tex. Jur.
150.

, "Market value™ or "falr market value™ has been defined
a8 "the amount of money that a person desirinz to sell, dut not
bound to 4o so, could, within a reasonable time procure for sush
‘propertiy from a person who desires and is eble to buy, but is not

_ bound to purchese the property. It is the amount thet could be
obtained at privete sale &nd not a foroed _or austion sale," 40
TGI. Jurt 150. . )

. Under this definitlon and the raata before ug, we think
it may be assumed thet the properties of the Commnche County
Electric Cooperative Asscoiation, loceted in Zastlend County,
eéither have no agtusl "market velue,™ due to the single purpose

.and nmulti-county nature of the property and its consecuent wvant

¢f a ready market as other realty and personslty, ¢omzonly bought
and s0ld; or if a maricet value ray be seid to exiat, it is so dis-"
proportionate to the orielnel cost of the propertles, less depre-
clietion, or the reproduction cost, less depreciation, as to afford
no reasonatle and prorer basis for valuation by the bcard of Zqual-
~— Lzatlion of Eastlend Gounty. . . )

Thus we see that the broad and dominant eriterion pras-_
oribed by the Legislature for the velustion of property for tax
purposes, 1. e, the reasonable cash value of the propertiy on the
market, or wiat 1t ocan bYe bought ant s2ld Tor, is difficult if rot

 {mpossible of enplication ms the sole factor of value. Consequently
upon this sssumption, we turn 4o the decisions of tais end other
Jurisdictiong to detemine the aocepted and recognized methods of
valuing property for tex purposeg in sush aituationsg '

Intrinsic value 18 not mentioned in the stetute thest de-
fines the powers of the Boerd of Fqualization {R.3., Art. 7206)
‘but it 1s onl; stated that the Toard shell "causSe the assessor to
brinz before them at such meeting all asssssment lists, ete. . . .

' to ®ee tiat every person has rendered his property at @ felr market
value.”- femphasis ours. -

- : It has been noted that "falr market value® is the basis -
required of tne Assessor under Article 7174, In this eocnneotion :
it may be pointed out thet Article 7211, Vernon's Aanotated :levised

- Civil Statutes, provides that "if sueh property ghall ke found to
have no market value by such officer (tae asseasor}, then at such
sun &8 aaid officer suall deem the real or intrinsia value of the

.l
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prOparty. Therefore, it seems that the Board, es wsll as the
Assessoy, may and should deter—dine value aﬂcordina to intrinsic
worth ln lnstances where the property in question bas no market
'?alue- 40 Tex, Jur. 1490 . )

‘Whether or not the prbperties involved here, dus to
low or non-existant earning power, or to the nature of the pro-
perties and the use to wnich toey are put, have or do not have
& "fair market value,"™ s0 a8 to enetle the Board of Equalization
- to deterzmine the "true end full valueyin money" of the property
on the basls of thé rrice which such property would brinz at sri-
vate sale, pursuant to the literal terms of the sbove guoted stat-
utes, is a pure question of fast which this Department is not
sanpetent to pass ugon, and it 1s not, by this opinion, under-
stood to te so doling. However, assuming from the facts stated,
the absence of an established merket value for these properties
which would represent tke "true end full velue" thereof, it is
our opinion that the Board of Equelilzation, in arriving at in-
trinsioc value for tax purposes, may properly and legally consider .
all pertinent facts, estimates, forecastis and circumstmnces broucht
to its attention or established and recognized es fundamentally
easeatial and reasonably related to the question of velus, oithexr
under the principles of cormon lew or common sensge, The legis-
“lature has vested in Boards of Equalization, as constituted by
statutes, the sole discrstion in the velustion and the ezumliza-
tion of ths values of Iroperty subjeot to taxation. Their action
ie clothed wlth the presumption that it has been rightly made on
the basis of actual value and ocourts will decline to disturd such
assegssrants unless shown to be arbitrary and grossly excessive or
based upon a run“amentally'wronr Frincipal or method of determin~
ing value. 40 Tex. Jur. 158, Great uorthsrn Redlway Company Ve
’Jeeis, 297 U Se 195' 80 L. Edo 532.

~ Certainly 1f the onuris are loath to disturd the dis-

sretion of Hoards of Teuslization in dlasciarging their statutery
dutles of essessing and valulng rroperty for taxetion, then, with

. stronger reasons, this Department cannot propérly, in adveanse of
the sxercilse of such &lscretion by the Ecuaslizatlon Zozrd of
fastland County, outline ené prescribe, by tae requested oplnion,
any sysier, fornula, rule or method for the control and guldance
of sald Soard in the disoharge of its duties. Hor can sald Zoard
‘be conpelled to aubmlt to examinetion eas to the operation of their
" minds in arrivinzg at the ™true and full valus® of the property
before then.

Cn the other hand, we think:We mEy properly point out
soms of the formulas or aysteas QOﬂngply used by tax offlicials

'
i
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" in valuing property for taxation end epproved by the courts,

where narket value is non-existant. Some of these ere: (1) orig-
inal cost or reproduction cost, less a reasonable annual depre-
eiation; (Z) "the stook and bond methaod,™ or the average market
price of the ocutstanding stocks and bonds of a corporation;

Great Liorthern-iailway Co. v. Weeks, supra; (3) "tae capitaliza-~
tion of net ope-ating income rethod;" 26 H.C.L. 387, 368; Great
Northern Rallway Co. v. Weeks, supra; Parsoas, et sl v. Detroit
& Canada Tunnel Co., et 8l, 15 Fed. Supp, 986, aff. City of De-

troit v. Detrolt & Canada Tunne} Co., 92 Fed. (2) 33.

The last formula or mathod for acsurately determining
the "true snd full value™ of property for taxavion purposes by
tax essessing officlals and boards has been, bty the courts, in
the cited cases and others, approved as being particularly applli-
cable to railroads and publio utilities of varlous kinds such as
ferrys, bridpes, canals, toll roads, pipe lines ard electric
pover and service oompanles, such as the one lnvolved in the in-
stant case. The "cepltalization of net income method®™ may be
gteted as follows: '

*When property has & known and deterninate
value ascsrtalred by comuerce in it, as in many
kinds of personal property and in certain classes

~ of real estate, thers can be no difficulty in as-
certaininz its value for purposes of taxation,
In nmany ceses, however, the asgessor has no such
gatisfactory cuide, and must value the property
by other nmeans, In such cases, 1 the property
is devoted to the uze for which it wes deslined,
and ig in a condition to produce its mazimum in-
come, one very important element for ascertaining
its present valus is the net profits derived there-
from. In sush a cuse the tax 1s not levied upon
the earnincs as such, but the earnlnzs are treated
es8 g zuide to the capltal velus., The value of the
propsrty is arrived at by ¢apitalizing the net
{ngone therefrom at the rate of reiurn prevailing
- 4n the seme section of the country upon investments
of a similar character, In determining the net
income of any item of croperty as a basis for
veluation for the purpose of taxation, the averaze
net income for a unumber o¢f yeers should be con-
sidered, rather than the esrninss of a single year
ptandins alone., It is, however, the earninz capa-
city of the property as distinzuished rrom the
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sctual earnings that is the proper element for con-
, 8lderation in Tixing the valuation ¢f projerty for
tuatio&. . & ." 86 R.C.L. 567. )

In upholding the "capitalization of net earningzs" prin-
oiple for the guldamce of tax officiels in the valuatioa of pub-
11ls utility rroperties over the other systens or formulas sbove
enumeaated, under statutes almost ldeatical to thosa whlch govern
here, the couriy, in the case of Persons Ve Dstroit Canada Tuae-
nel Co,, supre, sald: v

"The originsl, or reproduction, construetion
cost of this tunnel is so snormous that thers is
abgolutely no arparent rels tion btetween sush c¢eost
end its earninz capeolty. Nor does sush cost ap-
pear to have any posslible bearing upon such earning
capacity., If nature had constructed this tunnel
in its present form, 1t would be &8s valuable to its
ovner a8 it now is. It would be as valusble to ths
ovner or & praospestlive purchaser, rezardiess of its
ariginal cost, Its cost does not slways enter into
the question as to what price & purchaser would pay
or & geller would take, The basis for a sale price
would be tle present, eand prodbable future, earning

. power of the property; s2cd certainlvy present and
- past earninza are proper and important factors in
;u%ginb what earninas may rairly be expeetad in the
uture.

*Therefore 1t 18 the conolusion of the court

that the tunnel property here involved is of sush
character es to bte usable for a single purpose onlys
that 1t 15 devoted to ths public eervice under rege
wlations end metlinds of ope ation, as to classily

- 1t 88 a putllc utility; elso thet the capitalization
of earalnss method should have heen given controlling
considersation and effect by the seseseln: orfficers
in arriving at the true cash value of tke »ropsrty,
wlthin th=z zesaning and scope of the epplicsble Mich-
igan stetutes; that the texing euthorities, in basing
thelr valuatlons for the tiree ye2ars in question
entirely upon dspreciataed cost, end in failins to

- give any considerstion or weis 4t to the capitaliza-
tion of net insome method, have edopted e fundamentel-
ly erronecus principle or rmethod of arriving at the
true cesh valus of the property ian quesilon, in vicla-
tion of tie due process cleuse of the Fourteenth
Amendxent to the Constitution of the United ltates,
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and the resulting essesmuents are therefore illegal
and Toid. . 2 " : )

Ye relterate that the proper rarmiils

ple to fulde the Hoard of Equalization of Fastland County in he
perforcance of their statutory duties of deteralning the "true
and full wvalue™ of the propertles ol the Comanche County "‘lectz_-ic
Cooperative Association, is not ours to docide, but rests square-
1y and solely within the sound diseretion of the sald Foard. It
is thelr province to hear the evidence and weizh the racts, clr-
ounstances and condltions surrounding the pr operties ir question
end therefron determine whish of the three methods, formulss or
prinociples sug-ssted hereinabovs, or any others, singly or in .
combination, will bte best adapisd to the pecullsr facts of thls
case, 1In other words, thils opinion should not de understood to
hold tzat the %capitallzetion of pet lncoms method™ Is ths only
one applicable to the Tacts of this case, to bs sxclusively and
BoOlely followed by the Doaréd. Ve are merely pointing out that
such method may be lewfully considared by thé board, if it appears.
from the facis adduced btefore them thatl such method ia tesat cal-
culeted to errive at the "true and full value" of the property.
But,, if any otber method, principle or formule, whether discussed
herein or rpot, erpsars to the 3oard to better estadllish such "true
and full valus,™ then &ald Scard is at llberty to follow suah '
method, subject, of course, to review by the courta in the manner
herein discussed. - .

Trusting the roresoing fully angwers your inquiry, we

- Are

Yours very truly

ATPORKEY OEETIAL OF TEXAS
By

Z'E'b 1«. Lfgff’

Assistant
PME1db APPROVEDDEC 11, 1940 ,
ATTORYEY GENERAL OF TF?:&E"’W



