OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY GENERAL

Honorablo Go0. H, Shop

Comptroller of Fubliec Ascounts
Austin, Texas

Dear iir. Shappardg

5, and & d1l]l for station-

phd supplies for such Com-

b6, approved by the Suprems

: s Dut not carrying the ape

reyal of the Roard of Control,
3 1ine for s varrant in

: m to Roy ¥. MaDonald,
to msmbers of the Civil
Progsdnre Cozxmittes appointed dy
ha Court of Texas, and alo0o & dill
. and supplias for said commdttes,

g claim is drawn against o deficienecy
dtion in tho awount of $2,000,00 grante
s—-the Suproms Court by the Governor as a
supplomont to the appropriation granted by the
Regular Sassion of the Forty-sixth Logislature,
found at page 488, Aots of tho Regular Session
of the Forty-sixth Legislaturo, and dssignatod
as item 12, The appropriation carries, in
this dopartment, appropriation number A-3,

*You will netice that this claim carries
the approvael of Honorsdble John H. Sharp, Asso-

NO COMMUNICATION (8 TO BE CONSTRUED AS A DEPARTMENTAL DPINMION UNLESS AFPAOVED BY THE ATTORMEY GENERAL OR FIRST ASSIATANT
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oiante Justice of the fupremo Court, and tho ap-
proval of lionorablo Richard Critz, Asscolate
Justice of tho Buomo Court. Tho claim ap~
pears to be rogular in ovory rospoct, excopt

it doos not carry the approval cf ths Ctate
Beard of Control for such turchagas.

"I also ¢all your attention to the rider
to the appropriation bill, found on popo 448,
subsoction D, under Beotion 4 { of the ashove
dasoribad Lot, which readss All printing and
stationory shall be purchased through tho Board
of Control and shall be confined Lo such arti-

olos and guality as seleoted and contrastod for
by tho Moard of Control.!

*This dapartmont dusires your opinion as
to whatbher wo al‘o authorized te issus varrant
in poyment of this elaip without it earrying
tho approval of the l¢ard of Control.®

Your roquest prosoents 2 question of first im-
presseion in this dopartment ¢o far as our investigation
has disclosed, and one of no little importance.

¥ havo saveral timds writton opdrdons upon
the relative powars of the Board of Control and other da-
partzents ani instituticons of the 3tato, with respect to
purchasing supplies, oquipment, and the liko, hut no case,
wo bolievoe, has baon prosentod which callod for an opin-
ion with rospect to tho relativo righta of tho Sumseme
Court and ths soard of Control in respect to such mattars.

Saction 21 of Articlzs XVI cf thns Constituiion is
as fcllowss

TA11 stationery, snd printing, oxcapt
proclenations and such winting as pay Le
dono at the Daaf aml Pumb Asylua, papor,
and Mal usod in the Lagislativo aid otlior
departnente of thge government, oxsapt the
Judici=l Departmemt, shall de furnisbed, and
the printing and binding of the laws, Jour-
nals, and dopartuont roportas, and all osther
yrinting and binding and the ropairing and
furnishing tho balls and rooms usod for tho
rostings of tha Leglslature and its come
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mitteos, shall bdbe performdd under contrast,
to be given to the lowost responsible dvid-
dor, delov such maximiz price, and under
such regulations, as shall de prosoribed by
‘lawv. XNo moumber or officaer of any dspart-
wint of the govornment shall be in any way
intarested in such contractsj and all steh
contracts shall be stbjoct to the approval

of the bovornnr, Sacrotary of Stato and Comp-
troller,.® .

Obviously, statutss upon the subject of mr-
chases by the Supreme Court have no controlling of'fooct,
if thoy are in vioclation of any comstitutional prohie
bition. The pany opinions ve have writton upen the
subjoct of the relative rights of the Doard of Control
and other departments and ingtitutdons of the State -~
notably Opinion No, (-380 and Opinion No, 0-2612, have
construsad statutos which woro not in anywise contrary to
any constitutional provision.

Yo, thorefors, look to asce if Section 21 of the
Constitution ahove quoted apnplios to thls cage.

Un the whol2, tha Section deals with the droad
subjoot of Turnishins stationery, :¥inting, raper and fual
used in the legislative and othor dspartpents of the Govern-
mont , axcopt the Judicial dopartment, and requires the pur-
chasing of such things from tho lowest rosponsidble didder.
Vo think this zroviaion 1s self-onactiny and neods no on-
abling statute, save only porhaps, in rogard to maximm

mices Yunder such rogulations as shall bo mrescribsd by
law,”

Thias saction axproessly éxcopts from ites opera-
tions, hovever,"the judicial dapartment”, Sinco tho seo-
tion doals with the broad subjoct of purchnnon there naped,
and since it speocifically execoptes thorofrom the judielal
dopartoant, wo construs it as conf'orring upon tha judieinl
dopartmont -=- by ipplication but navortheloss affirmativa-.
ly -- ths power to make such purchasos as are cmbraced
vithin tho seotion of its own will, and without roferenos

to competitivo bidding, or nction by any other departmont,
whother legislative or other.

From this it follows that the approval by the



tion, Goo, ili, Shoppard - Page 4

Buproms Court of purchasses mads oy 1t, or under its
authority, for uso of the Buprems Court in amy of 1itg
fimctions or activitics, is all that is roquired to
authorize you to issue a wvarrant for payment out of
any public fund available for such purpose.

Thother a fund 1s availablo for such ur-
rose, howover, depends upon whether or not there has
beon o logislative approprintion of wonay for such
purpose. The superior right of the Supreme Court to
peke contracts, such ss we are here discussing, dooa
not carry vith it the further right to demand or re-
ceive reyment to cover such oontract or urchasss,

vhers the Logislature has not wade a specific appro-
}riation therofor.

The Constitution, Article VIII, Section 8,
declarass

"M0o ponoy shall be drawn from the
treasury btut in pursuance of spacifie
appropriations nzde by lawy # @ ot

Itom 12 of tho appropriation for the Supromo
Court, as contained in . B. 0o, 257, passed by the last
Legislatura (Special Laws Taxas, Yol, 2, p. 458) is as
follousy

"For exzponses to ba incurred For the yoars Bnding
by the Suprems Court in Angust 31, Augugt 31,
putting into effect ths 1940 1941

fuie-paking rowar Act,
Houss 511} No, 108, Regu-
lar Session, Forty-sixth
Legislaturs, including

all exponses that ray be
incurred by the Surpremas
Court in appointing conm-
ritteos, paying the &x~
penses of such coxxidttoeos,
postage, rinting, stono-
graphic sarvicaea, and any
and a1l other 3xponses, in-
cluding rosacarclh, as tay be
dotermined by the Supome
Court} providod that il the
Suprome Court shall appoint
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any cormitteos of atternays

to asgsist it in drawing

such rules, tho Cowrt imy

pay tha actual oxponses of

such comrittse, or any mem-

ber thoreof, whils away

from hcme, dut shall not

pay any mocbexr of such com-

uittes, any salary or cop-

pensation for his sarvices ¢2,8500.00 $2,500,00"

Tho rider to i‘be Appreopriation B4{11 (H. B. No.
287) quoted by you to tha offoct "all printing and gtation-
ory shall be purchased through the Eeard of Conircl, and
shall Lo confinad to such articles and quality as soloot-
od and contractai for by the Board of Control,® is not
pandatory, but on the contrary is directory only. In
other woxls, tho word "shall® is to be construed as %wny®,
This construction of the rider is permissiblo under woll-
astahlishod rules of statutory constructien. ULitoralism
will be ignorod whan to follow it will do violence to the
‘plain iztention of th2 Logislature. To zive the rider
tho off2ot following a literal construction of ths ridor,
wyould nec¢essarily oave one of two offoets, that is, the
rider itsalf would bo etricken out 28 being rapugnant to
the obvious intant to =iko o valid appropriastiom, or it
would fall for comstitutional invalidity as boinz in vio-
lotion of Bection 21, Articlz XVI, above quotad.

To conatrue tho rider as Loinr diractory is o
reasonable construction and rauders tho sape a valid pro-
viston. @0 exzompt the judicial dayartzmont firem the con-
stitutional roquirement of contract for drinting and
stationory, as movidod in.tection 21 ol ~Article IVI,
does not rovent tho courts from veluntarily jpurchasing
their printing and stationery tkrouzh the Leard cf Con-
trol. Indoea, it is our infermation that the Supreme
Court itself in rany instances, and perhaps mest instances,
doss make its purchases through tho Deard of Control for
convenience sakad, and ag & ratter of poasible cconory.
The rider should be congstrusd as authorizing the Board

of Control to maks such purchases and contract whon and
if the courts s0 request or agrac.

Tho spacific appropriation for the fiscal year
ending August 31, 1040, hae beon oxbausted, ond, as you

49



SC
on, Goos H. Sheppard - pago 6

state, tho Governor has approved a daficicncy claim
upon tho application of tho Supreme Court in the sum

of $2000,00, vhich sup was exprossly for use during
that fiscal year.

There is therofore no available fund for
the paywent of this claim, and will not be until the
Legislature Las made an appropriation to meet the
Governor's deficioncy allovance. So that, in any
ovent, tha most that oan now be done ia to issue the
usual amd ordinary defioloncy warrant, payable only

vhen and if tho Loegiglature hereafter makes an apypro-
riation therefor.

Very truly yours
ATTORNZY GSNIRAL OF T

- (ets

Ocile SbHeor
Assistant

0S=3it
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