OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GERALD €, MANN
ATTORNEY GENERAL

ﬁonorahlo Reginald Brnoowull'
Pistriet Attorney
Huntsville, Texas

Dear 2ir:

0. 0'- "'"‘
i1o0% Attorney of the
0inl Diastrict is not
ompensation as

{ Artiole 328k-5 in
to the salary pro-
\rticle 3886f,

sfnion of this Depart-

Opinion

nog to exceed fifty days sactual coOmpen-~
ition in additidn to the number of days for which
he wight bhavs besn pald under the acts of the Hegu-
lar session of the 423rd Legislature.

“Thia €ct wap passed in 1930 and from the reead-
ing o7 the bill was svidently intended to provide ad-
ditional ocompensation for the District sttomey of
this BdEtrict in handling cases arieing in coanecticn
with the Penitentiary located in wWalker County, espec-
ially Habeas Corpus cases cf whioh there are a great
Leny.
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'This ATticle was evidently intended to sllow

the Distriot Attorney additional oompcnsation other
than that provided by general law, :

"Article 38367 cf Vernon's Annotated Statutes
provides that Distrisct Attorneys shall receive an an-
nual salary of $4,000.0C payable in twelve egual monthly
inatellments upon warrsnts drawn by the Comptroller
of Public Acoocunts upcn the 3tats Treasury.

*section Your of seid act is as follows: *Nothing
in this act shall be construed to repeal or affeot any
laws now in existence with reference to Asaistant Dis-
trict Attorneys, Investigators or Stenographers in
Judicial Distriots included in this act.' There is8 no
mention as to whether it repsals Article 326k-5 above
referrefi t¢ or any other speclal law. This Article.
wes effective November 13, 1935,

*Frior to the ensctnent of the above mentioned
Article 38860f, District Attorneys had been paid under
Artiocle 1021 of Vernon's Annotated Cods of Criminal
Procedure wherein District Attorneys were compensated
upon a per diem dasis,

"It is my opinion thet Article 3886f above referred
to does not repeal Articie 328k-8 above referred to,
and that the District Attornsy of the 12th Judiocial
District is entitled to the additional compensation pro-
vided in sald Artiole 326k-0 in addition to the salary
provided under the sald irticle 3888f above referred to.
It oocurs that the Legislature in passing Article 328k-5
hed in mind the enhsnoed werk incumbent upon the Die~
trict Attorney in this Disgtriot with reference to hand-
ling Penitentiary mestters as shown in gaid act.

*T would eppreciate an opinion from your department
as to whether or not the Distriot Attorney of the 12th
Judiceisl District is entitled to compensation as provided
in Article 326k~5 in addition to the salary provided in
Article 3886f above referred to.”

Article 32ék-5, Vernon's Annotated Civil Stetutes,
{Senate Bill No. 497, Aots of the 44th Leg., Ch. 133, p. 367)
reads as follows:
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Section 1, "The Distrioct Attorney of
the 12th Judiocial District of Texae shall
raceive for the actual and necessary dis-
charge of his duties in thoe District Court
of the 1Bth Judicisl Distriet of Texas, for
not to sxceed fifty (50) daye each year in
addition to the maximum number of days for
which he mey de pald under the Acts of the
Regular Session of the 43rd Legislature.
Payment of said additional coampensation
ghall be meds in the same menner as is pro-
vided for payment of compensaticn provided
for by the ~ote of the Regular 3esgsion of
the 43rd Lezisleture.”

tiection £, “Nothing herein ahall be
oconstrued ae preventiing the Diastriet At-
torney of the l2th Judicisl District of
Texas, from receiving his actual zand neo-
essary expansee while serving as said Dis-
trict Attorney in sald district outside the
;nunty of his regidence, as now provided by
aw,"

Reotinn 5. *The fact that the District
Attorney of the 12th Judicial Pistrict of
Texns has to prorecuts gll criminal cases
origineting out of the prison system of the
ctate of Texsae, vnd ceid buelness has crowded
the doocket of the 12th Judlicial District to
the extent that it is impossidble for said Dis-
tret sttorney tc recelve a falr wage for the
gervices perfeormed for the State of Texas,
and the further fsot that the crowded ocondi-
ticn of the docket of s8id ceurt, prevents the
proper digpatch of business in sald court in
a satisfactory maaner within the number of
daye provided by law, creates an emergency
and an imperative public necessity that the
conatitutional rule regquiring bvills to be
read on thraa ssveral days in eech Hcuse be
suspended, &nd this sct be enforced and take
sffect from andé after its pacsssge, and 1t e
e0 enacted,”
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Article 3886f, Vernon's Annotated Civil Statutes
(House Bill No. 57, Ch, 442, kcts of the 44th Leg., 2né C.
S.) reads as follows:

Seotion 1. "From and sfter Jenuary lst,
1986, in ell Judiclal Districta in this State
the Distriot Attorney in esach such Distriet
shell receive from the State as pay for his
services the sun of Your Thousand Dollars
{34,000} per year, which said Four Thousand
Doliars ($4,000) shall include the Five Hun-
4red Dollars ($500) salary per year now al-
lowed such District Attorneys by the Constitu-
tion of this State; providing that in all Judt-
cia)l Districts in this State composed of two
(2) or more counties in one {1l) of which suech
counties there is 2 city contalning the popula-
tion of not less than ninety thousand (90,000)
inhabitants according to the last preceding Fed-
ersl Census, the District Attorney of such Dis-
trict ghall receive from the State as pay for
his services the sum of Five Thousand Five Hun-
dred Dollars ($5,500) per yesar, which sald Five
Theusand Five Hundred Dollars fSB.SOO) shall
inolude the Five Hundred Dollars ($800) salary
por yeal now allowed asuoh Pistrict Attorneys by
the Constitution of this State. Such salary
shall be paid in twelve (12) egual monthly in-
stallments upon warrants drawn by the Comptrol-
ler of Public Account:t upon the Stete Treasury.
Frovided thet nothing in this Act shall be con-
strued 50 as to deprive Distrioct Attorneys of
the expsnce allowsnce sllowed or which may here-
efter be allowed by law.”

fection 2. *All moniesz heretofore appropriat-
ed by the Legislature to pay fees, salaries, amd
per diem accounts of the officers named in this
Act are heredy reappropriated for the purpose of
paying the salerier fixed by this Act.”

gection 3. "All fees, commissicne, 2nd per-
quisites which may be earned and collected by
District Attorneys affected by this Act shall be
pald into the County Treasury of the County in
which suoch feaes are esxrned for the esccount of
the proper fund,”
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Section 4., "Nothing in this 4ot shall be
construed to repeal or in any manner affect any
law now in existence with refasrence to Assistant
District Attorneys, Investigators or Stemographers
in Judicial DPistricts ineludel in this asct,.”

Beotion 5. ~“Nothing in this Act shall af-
fect Criminal District Attorneys whope distriot
is composed of only one (1} county.*

fection €. "The fact that the peopls of
this State have adopted a Constitutional amend-
ment abolishing the feoe system as & method of
compensating Distrigt, County, and Precinct of -
ficlials and that said smendment will become op-
erative on the first day of January, 1936, and
the further fect that thers 4s no law now in
existence which after eaid date will provide for
compensation of such Distriet Attorneys, orestes
an smergency and an imperative publio necessity
requiring that the constituticnal rule requiring
bills to be read on three sevaral days in esch
Eouse be, and the same is hersby, suspended, and
this Act ghall tekes effect and be in force from
and after its passage, and it is 50 enacted.”

cection 81 of Article IVI of the State Constitution
provides in part as follows:

*A1]l district officers in the State of Tex-~
as and all county officers in counties heving
& population of twenty thousand (20,000} or more,
according tc the last preceding Federesl census,
shall frox the first day of January and there-
after, and subsequent to the first regular or
gpecial sessicn of the legislature after the
adoption of this resolution, be compenssted on
a palary basis. . . ."

The l2th Judicial District is composed of Walker,
Crimes, Trinity, lLeon, and Madison Counties,

Pricr to the enactment of Article 3886f, supra, Dis-
trict Attorneys in Judicial Districts composed of two or more
counties were paid under irticle 1021 of Vermon's Annoteted
Cods of (Criminal Precedure, upon & per diem basis,
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The additional compensation provided by Article
386k-5, supre, was t0o be paid in the same manner ss provided
for payment of ocompensation provided by the Acta of the Regu-
lar Serslon of the 43rd lLegisleture, which was Senate Bill
No. 169, Chapter 11, Acta of the 43rd Legislature, 1933,

The Act provided thet certein sums of money be paid and the
sane were appropriated out of any funds in the Stete Treasury
not otherwise appropriaeted, to pay the per diem of District
Attorneys in Judiclel Districta composed of two or more coun~
ties &8 provided by Chapter 236, Acts of the 40th Leg., Regu-
lar Session, for the balance of the fiscel year ending Aug-
ust 31, 1933, whioh appropriations were available immedistely
and were in lieu of the apyropriations contained in Chapter
98, Acts of the Regular Session of the 42nd Legislature, to
pay thes per diem of Tifty-two district attorneys. This Act
further provided that the per diem provided in Chapter 236,
Acts of the Regular Sesslon of the 40th Legislaeture, for
fifty-two district ettorneys in judicial districts composed
Of two Or more counties was twenty dollars per day not eox-
ceeding one hundred and two days, and $106,080.00 was ap~-
propriated by this Act for the salaries of the Distriot At-
torneys mentioned therein,

The additional compensation allowed by Article
328k~-5, suprea, epplied to the 12th Judiclal Nistrict when
the Districet Attorney thereof was compensated on a per diem
basis, as provided by the above mentioned Acts, However,
tince January 1, 1936, Distriot Attorneys in judicial dis-
tricts composed of two or more counties have not been com-
renseted on a per dlem basis, but have been compensated in
accordance with Article 3866f, supra.

It {8 to be noted that the last ensctment by the
Legislature with reference to compensation of Distriect it~
torneys in judicial districts composed of twe or more coun-
ties {Article 3886f, supra), does not expressly repeal Ar-
tifle 1021, Code of Criminal Procedure, or Article 326k-5,
Vernon's Annotated Civil Statutes. However, the first stat-~
ute above menticned sand the last two statutesz under considera-~
tion herein, are in pari materis and theilr provieions in such
respect cannot be reconciled, in such circumstences, the older
ststutes will be held to be repealed by implicstion to the
extent of the conflict. It 1is to be presumed that the Legis-
laeture intended to repeal all laws and parts of laws clearly
inconsistent with its later Acts. 35 Tex., Jur. p. 147, Sec,
77.
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In view of the foregoing statutes, you are respect-
fully advised thet it is the opinion of this Depertment that
the Distriet Attorney of the 12th Judicial Dietrict is not
sntitled to oompencation as provided by article 328k-5, ond
and that the only salary to which the Distriot Attorney of
sald district 1is legally entitled is the szlary as provided
by Article, 3886f, suprs, and appropriasted by H. B. No. 257,
p. 461, Acts 46th Leg., Kegular Session, 1939,

Trusting that the foregoing rfully answers your in-
quiry, we are

Yery truly yours

aP%}C:ﬁ M(—/ ATTORNKEY GENFRAL OF TEXAS
o ltlrresr

+THET ASSISTANT M&/_
“DARNEY GENERAL By

Ardell Williams
Assistant

AWiRS



