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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable J. S. Murchison
Exegutive Direotor

State Department of Public Welfare
Austin, Texas

pear Sirg

Texas, wis _sld Age Asasls-

tance Commission State

Fubliec Welfare, -

tment &8 a field investi-
rwhich time his employ-
of the Exeoutive Dires-
paid L, W, Harris had

arris announced for public
vagation leave, whiah vecation
840 and would have ended on June
Vie Harris having besn employed

the statutopy twelve workina Gays' leave of absence
with pay, as provided in the Qeneral Apprapria-
tion Act, 8., B. No. 427, a8 esacted during ths
regular aoasion of the 4ﬂth begislature of the
State of Texas, under the hoad 'Vacatlion Allowance.'

» 8 & @

"0n September 27, 1940, Mr, Harris filed
with the Department a claim for salary payment
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for the period of time May 24 to June 3, 1940,
being the balance or unexpended portion of his
vacation period.

“Ag rxecutive Lirector of the State Departe
went of Publio Velfare, I regpectfully request
10 be advised as to whether or not the Department
can legally pay Mr. Harris for the period May 23
to June 3, 1940, The amount of payment is not
questiocned.”

e oall your attention to that part of Section 2
of the Departmental Appropristion Bill, S. B. 427, Acts 1938,
46th Leg., Special lLaws, page 7 {(at page 224) which partains
to vacation allowances to state smployees. Sald provision
reads as follows:

"Vacation Allowance, Depariment amfloyeei
shall, witaout deduction in salary, redeive not
exceeding twelve days'! vacation, exclusive of
Sundays and legal holldays, on whioh 3tate of-
fices ars closed, for each Stats friscal year,
such vacation psriod to be mutually agreed upon
by the head of each department with hls employees,
provided, that employees belonging to the Texas
National Guard may have thelr vacation at the
time of the meating of the annusl enocampment.
Frovided, that no employee for whom & salary is
hereby appropriated, shall receive compensation
while on vaocation unless he or shs has been an
employee of the department for not less than six
calendar months preceding the vacation period.,”

The above cuocted provision of the Departmental
Appropriation Bil) would seem to oontemplate that one must
_ be a departmental employee during the vaocation period in
order ito receive pay for the ¥agation period. To this ef-
fect, we quote from the case of Gutzwlller v. American
Tobacoo Co. et al, 122 A. 588, Supreme Court of Vermont,
as follows:

L)

", . «» A vacation,; aceording to 4&r., Webster,
is a period of leisure of rest} & heliday. This
definition, elearly, implies e continuation of
servics, rather than that the servics has ended,
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The master, who in regogniticn of faithful ser-
vice, gives his servant a holiday, canuct be said
to thereby terminate his relation of master to
such servant. . » "

In the case of 8State ex rel, Bonsall v. Case, State
Treasurer, 19 r. (24) 827, the Supreme Court of Washington,
had under ocnsideration a problem somewhat similar to the one
present here. We quote, at length, from saeid case, as followa;

"The relator, €. S. Bonsall, for more than
a year prior to January 11, 1933, wag the duly
qualifried and acting deputy auditor of this state,
The respondent 1s the duly elected, qualified,
and aecting treasurer of the state, The relator's
oconnection with the sptate auditor's offioe was
severed January 11, 1933, and he has not since
that time been inthe service of the state in the
auditorts offige., January 10, 1933, or the day
before his eonnestion with the auditor's offioce
ceaged, the relator prepared a voucher for a per-
1o0d of fourteen days, which was in addition %o the
regular monthly compensstion which he had received
during his term of service., The state auditor ai-
lowed the ¢laim aund issued a warrant therefor,
When the warrant was presented to the state treas-
urer, that officer refused to pay the same, clalme
ing that it waa illegal. During the year prior
to January 11, 1938, the relator had taken no vaca~
tion, and the warrant lssued was intendeld to cover
the vacation period,

"Seotion 133, chapter 7, p. 67, Laws of 1921,
reads as follows; ‘'Each subordinate officer and
employee of the several offices, departments, and
institutions of the state government shall be ene-
titled, during each twelve monthe' period, to four-
tean cays'! leave of absence with full pay.'

#(1) It is the relstor's contention, that since
he 4id not take a vaeation during the twelve months
prior to the time that his conneotion with the of-
fioe of the state auditor cessed, he was entitled
to such vacatlon period after the severance of his

Ne
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connegtion with that offioe, The statute, juat
quoted, provides that Yeach subordinate officer!
of the state government shall be entitled, dur-
ing each twelve months' period, to fourteen days!
leave of absence with full pay. The statute, b
its express language, would a:.pear to contemplate
that fﬁe one receiving a vacaigon on muse be
fficer or empl 1 g%e tine

a subordinate o

©_payment,

[- 3
vacatIon period, Vo tme wHo EEE heen an ggglgx )
o e glate, subaeguen o
service enaeto The purpost of EEQ statute, as
we view Il, was to give each employee, during
the tims that he was in the service pf the state,
a vacation of fourteen Jlaysc «n pay; but it does
not follow frow this that the state auditor oould
issus a warrant coveripg a vacation period whieh
had not been taken, and, in effect, grant the
employee & vacation on pay after he had oceased
to be an employes of the state, If this eould
be done, it would be, in effect, the giving to
the employee of a gratulty or bonus in addition
to his regular salary whioch he agreed to asoept
at the time the employment or service began.

“o...

"{2} I% is undoubtedly true that during the
term of the service the atate auditor bas a dis-
oretion to determine at what time the respective
employees may avall themselves of the vacation
period on pay, as provided in the statute, but
when the employment ceaseés, the state auditor'a
discretion in the matter 1{kewise ceagea, and it
becomes & guestion merely of the constirustion of
the statute, The construotion placed upon the
statute heretofore by the attorney general's of-
fice should be given proper conasideration, but it
is not controlling. It is our conclusion on this

branch of the case that, When N6 F@laLor's 86re
vios was terminated, Nls right to & vaoation
c668884 anc hé no longer had a right Lo compensa-
tlon Tor & veocation Der1od WAlch %E"Eia'hoe tTake
Curing the time of Nls SMplLOyudhE."  (Un4er-
80ering ours)
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From the facts as set out in your letter, it is
aprarent that kr,. Harrls was not in the employment of the
State betwesn May 283, 1940, and June &, 1940, For this
reason, you are advised that Kr, Harris ocannct be legally
palé for the perlod btetwean kay 235 and June 3, 1940,

Yours very truly

ATTOGRREY GENEA{AL OF TBXAS

Glenn R. Lewis
Assistant

, o Firir

Les 3hoptaw

AE%OVEE ocT 25, 1940

ATTORNEY GENERAL OF TEXAS
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