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Honorable Barry knox, Chairman, %
State Board of Control _ _/\
Austin, Toxas o \
_Dear MNr. Knoxj a Opinion No. 0-2

Re; VYhotber or. iot\the salary
of & aponsor superintendent
and otner-necassary work-

n on a ¥YPA projoct for
work done in tha présent
fi 1 year may be paid
éu} &Qtthe appropriation

9 the preceding fiscal

where the project
q/’;reed upon, begun,
ard mponoy set aeilde in
payqont therofor in said
ocadins fiscal year.

:hf/requoat of October g,

roject now in prog-
of the Kervillo Btate

XKerrville, Texas, said file con-
of the project proposal sub-

ccaptance and approval of this
by the President of the United
nd various other papers and let-

rtaining to the progresse and status
of tho jroject.

*This work was begun during th2 fiscal
yeur onding Aupust 31, 1940, and the Stato
doard of Control, as the authorizod sponseor
ol' this W. P. A. project, ordered the trans-
fer of the sum of $13,246 from the Lerrville
State Sanatorium's support and maintonance
apyropriation for the year ~nding Aug. 31,
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1940, to that institution's appropriation
for general repairs and improvements.
This amount represented the Sponsort's
share in payment for this project, which
the Federal Government has agreed to
ma>ch with $13,400; tho ostimated total
cost of the project is $26,8885.

*The Federal Governmont furnishes all
common labor for thie project from its
¥. Pe 4. olls, but thig Board is required
to furnigh & Sponsor's Superintendent, which
it has done. Tho work has necessarily extend-
ed beyond tho fiscal year ending Aug, 31,
1940, and -1s still in progress. Therefore,
this Board hags submitted to the State Comp-
troller a payroll, a copy of which is en-
closed herewith, requesting payment of the
Sponsorts Superintendent's salary for the
month of Septomber, 1940, out of the Kerr-
ville State Sanatorium's appropriation Tor
genoral repairs and improvements for the
fiscal year ending Aug, 31, 1940, since the
work was agreed upon and begun by the Board
of Control and the Federal Government in the
last fiscal year, and a certain sum was ear-
marked and set aside out of appropriations
for that year to provide full payment for
the sponsor's sharo of the project. The
Comptrollerts office has refused to approve
payment of this payroll out of last ycar's
appropriation for that purpose.

*In view of tho facts above presented,
and in view of the importance of this ques-
tion in connection with poseible future
building projects which cannot be completod
within the term of one fiscal year, your
valued opinion is respectfully requested on
tho followlng questions;

*1, Can the salary of the Sponsor's
Buperintendent and other necessary workmen
on tuis ¥, P. A, project for work done in
the presont fiscal year on said projoct be
paid out of an appropriation for the preced-
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ing figcal year, whero the project was
agreed upen, begun, and money set agide
in payment therefor in said preceding
fiscal year?

*3, In goneral, wherc the Board of
Control enters into a construction or
sindlar projects, purchasing its own
materials and hiring its own workmwen f{or
the wroject, the time for completion: of
which will of necessity oxtend beyond the
term ol the fiscal ycar in which an appro-
priation is set aside in full paymont for
such project, can the worlamen on such pro-
ject be paid for work done in a subse-
quent fiscal year out of a proceding
yoart's appropriation which has becn so
earmarkedt®

We are of the opinion your questions should
be answered in the negative.

Thase answers are controlled by the follow-
ing considerations and opinions of this department:

Undér Section 6, of Article VIII of tka Ceone
stitution, no appropriation of money nay be made by the
Legislature for a longer term than twe yzars. lore-
over, the biennial approrriations by the Legislature
are in truth annual aepproypriations for the term of two
years, and the balance of sums appropriatod for a gilven
fiscal year revart to tho State at the cnd of that fis-
cal year, in the absence of a specific re-appropriation.

It is the policy and meaning of the law that
the appropriation is to bo expoenilz: during the year for
which it was made.

It does not follow, howcver, that an apjpro-
yriation for uge during the second fiscal ycar of thz
bienniur may not be expended or comritted during the
first year. In othaer words, a purchase or contract
contomplating an expenditure from the appropriation
for the second year of a biennial period may neverthe-
less be validly onterod into during the first year,
where the supplies or equipment aro not to be delivered
or used, or thc services are not to be performed until
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tho second year. Actual delivery, or performance, how-
ever, is not always the test. 8ee our Opinion No.
0-2631. Tho question propounded by your letter, how-
ever, is not answered by these conslderations, because
it appoars tha iup-oevement for which the appropriation
was made so far as the second fiscal year 1s concerned
fins not only not been actually done, but there has
beon no coantract for it, nor commitment of any funds
available for thoe second year. The Board can not by
the notional mothod of attempting to earmark the funds
avold the logal effect of the lapsa ¢f the appropria-
tion for the oxpired year. Tbls would bo doing indirect-
1y what can not be done directly, and, moreover, would
ba vo defcat the very purpose of the annual feature of
tho appropriation. B8See owr Opinion No, 0-320, wherein
we sald:

"In answer to the three¢ inquirios pro-
pounded in your request, we hold that the ap-
propriation effected umnder Section 18 of
Article 5221¢ termdnates by limitation of
Section ¢ of Article VIII of the Constitu~
tion of the State ¢i' Texas two years after
the effective date of the Steamr Doiler In-
spaction Act, and that whereas the moneye
in the 'State boliler Inspection Fund!
craated thereby are earmarked for the
purpose of the Act and dedicated thereto,
nevertheless they can not be expended after
tho expiration of the original appropriation
without further legislative action.®

The principle ammounced in the preceding quota-
tion governs the situation here, and the sponsor super-
intendent and worimen on the subject project may not be
paid for work cGene in a subsequent fiscal year out of a
proceding year's appropriation where, as here, there has
been no contract whatsoever binding, or attempting to
bind, such preceding year'!s appropriation.

_ The plan of the project does not purport to
bind the United States, neither does it purport to bind
‘the Board of Control to complete the task begun. It is
optional with the Xoard, and there 1s nothing which could
be held to be an expenditure, commdtment or charge what-
goover upon the appropriation for the first fiscal year
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of the funds remsining at the ond of that yoar. This
ig indispensable to avoid a roversion thereof.

Yery truly yours
ATTORNEY GENERAL OF TEXAS
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