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Opinion No. 0-28\16 \

Re: Ift.ho pgntr_ﬂy whieh 4. deft
to an out of ohe

A the arffidsvit of the

Yo are An reveipt ol your led Gotébcr 10, 1940
giast an Opinion of this Dephreaent e to fne 0!
Tax Law 15 the situation

aave hefore us Yor final approval the inheritance
rt for the estate of Lydia Lyoan, dessased, & none
: » tiue 6 her death she was the cwner of
resl ‘estate in Cmiercn County, Texas,
Jorus of-her will this preperty was lsft to
\§2nm Hisslonary Jociety of Indianapolis,

chirditable and religious orgenisatsion arganined
of Indiana.

1 ;»t/tno eantentian of this department tlat any
redeived by this organization sbove the sum of
$£500,00-1s tazable as this bagquest is to an insti tution
without the #tate of Texas. The Treasurer of this organi-
zetion has made an affidavit that the mcuey received from
the proeeede of the ssle of the Texss property will de
used in Texas, end for this reason the attorneys in Texas,
repreasnting this estate, contend that the beguest ia
exemnpt undsr our laws,”
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As we understand ths faots submitted the property
was devised by the decdased t0 the United Christian Missionary
So0lety of Indlanapolis, Indiana, It contained no restristion
or provision whatsoever oconcerning whethars or not the sams
should be spent in Texas,

Article 7117 of Vernon's Annotated Revised Civil

Statubas nrovidan in nart as follawas:

wiew L F i F W gy VY W

*Al) property within tbis Stete . . . whieh shall
pass . « . Bhall, upon passing to or for the use of any
perscn, ocorporation or assooistion, be subjest to a tax
for the benefit of the State's Gensral Revenue Yund, in
ascordancs with the following classification. . . "

Article 7122 of Vernon's Annotated Civil Btatutee
provides as followst

“If passing to or for the use 0f the United States,
t0 or for the use of any other psreon or religious, sduca~
tional or charitable organisation or institution, or to
any other person, eorporation or aassolation not insluded
in any of the classes menticned in the pregeding portions
of the original Aot known as Chapter 29 of the General
Laws of the Second Called SBesslion of the Thirty-elghth
Legisloture, the tax shall ve:

»8Z on any value in exoess of $500 and not exsesding
$10,000, . . :

*Provided, however, that thisz Article shall not
apply on pnoporfi passing t0 or for the use of the United
States ¢or any religious, edusational or gharitadle organi-
zation whe 0 : fevise or gi 8 to be used

It is the opinion of this Department that the devise
in gquestion is one whioh comes under the classifigation set up
in the rirat part of Article 7122, supra, in that it passes
property to or for iie use of & chariteble organization ar insti~
tutfon. We find nothing however in the devise which would make
it one passing property to e charitable arganization to be used
within this State. It is urged, however, even though the Geviae
€oes not require the money to be spent in Texaa, that in fact
the money will be so spent, A reading of the various <lsssifisa~
tions @et up by Article 711€ through 7122, inelusive, elearly
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ghows tiat the tax is 10 be gomputed in accordance with the
wording of the devise itself., If the riule be otherwise,
soney passing to an uncls or aunt would not have to pay the
tax schedule set out in Artiole 712) on an affidavit of sueh
unels or aunt that the money was in fact to be spent upon a
brother or sister of the deceased, which hears a smaller tax
sohedule as set out in Artiole 7120,

Prior to 1933 e aimilar exeaption was sontained
in the Texas Inheritance Tax Law in refersnce to dsvises to
religious, eduocational or charitadble organizations. Under
the exemption es it then read it was necessary that the devise
be to an ingtitution looated in this State and also it was
necessary that the bequest, devise or gift was to be used
within this State, The Austin Court of Civil Appeals conatrued
this exenption in the case of San Jacinto National Bank v,
Shepprard, 125 5, ¥, (24} 715. Under the facts in that case
the devise of one<helf of the deceased's estate was to an out
of Staté corporstion organized for religious, benevolent and
sducationel purposes. The court held that suoh institution
;t;lnct looated within this S%ate, The court also stated as

ollows!

"Mor did the will of Milroy require the funda
derived from his deviss to he used in Texas. Clearly
under the charter and seid will the beneficlary corpora-
tion could have used the devise anywhere the directors
thersof should determine in their meetings in Ohio,"

The above discussed exemption wes amended to its
present form ma gquoted supra by the 43rd Legislature in 1933,
Howsver, the present exeamption requires that the devise de one
which {s to be used within this State and in this reaspect the
present exemption is identical with the like recuirement in the
prior exemption. Therefore the court's statement conoerning
the devise in the San Jacinto National Bank case 1s pertinent
in eonstrulng the present exemption.

g
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Under the devise in question the Indiana organigza-~
tion has the authority to spend the proceeds from the sale of
the property enywhere that it sees fit to 4o mo. The devise
ia not one which requires that the money be spent within this
State, It 1s the opinion of t:nis Depertmsnt, therefore, that
the property passing in the devise in question is subjest to
the Texes Inheritance Tax on ite value in excess of §500,

Yours very truly
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