o2

OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN | "

ATTORNEY GENERAL

Honorable T, M. Trimble P I ‘ AL
Tirst Assistant

State Superintendent of Publie Instruction
Austin, Texas

—
Dear Sir: N Opinion Mo, Q-RB821
Rej Status ¢

dspandent
proposed

We are in reoceipt of yox ‘
19421 snclosing a eopy of’ th 3 Charter of the ciiy

of iidlend, and requesti :
last sentanoces of Sectien } Artivle 1XXI of said charter
¢ Midland Independent

will affeot the proesent ata
‘ agtion, ir ssid oharter

8ohool Distriect,
is adoptaed,

1{a) of the proposed Charter
follows} -

iid1lund, made a body
“the legal adoption
A have perpetual suo~
: ommon seal; say sue and be
tract and be contracted withi im-
Epleaded in all ¢curts and placas
~ iters whavever; may take, hold and
hase suol lends, within or without the oity
s as tmy be neaded for corporate purposes
, pity, and may sell any real estate or
personsl propexrty owned by it} parform and ren-
der all public aservice, and when leemed exped-
ient may condamn property for e EALS use,
ané may hold, manzge and control the seamsg and
shall be subjest to all the duties and obliga~
tions now pertaining vo or incumbent upon said
eity as a corporation, not in conflioct with the
provisions of this oherter; and ghall enjoy all
rights, immunities, powera, privileges and fran-
ochises now possesscd by sa&d 0ity and herein
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conferred and grented; and, except as prohibited
by the constitution of the Stats of Texas or res-
trioted by this oharter, the Oity of Midland
shall have and may exercise all municipal powers,
functions, rights, privileges and immunities of
every name and nature whatsocever, In addition to
the powers herein otherwise granted 8
i L. _powers enumerated in Artic
S8

Articls 1178, Subdivision 32, Revised Civi] 3State
utes, 1925, provides;

"Cities adopting the eharter or amsndment
hersunder shall have full power of local seif-
government, and among the other powers that may
be exsercised by any suoh ¢ity the following are
hereby snumsrated for greater certainty;

-t.t

38, To provide for the establishment of
publie schoela and publio sohool system in any
suoh oity, and to have exolusive dsontrol over
same and %e provide such regulations and rules -
governing the management of same as may be deamed
advisable; to levy and colleot the necessary
taxes, gensral or speoial, for the support of
sueh publie sohools and publio school system,*

For more than thirsy years ocur statutés have recog-
nized the distinetion between independent achool distriots
incorporated for free school purposes only and elty ccntrolled
distriets or munileipal corporationa which have assumed oon-
trol of the schools within their limits, theredy asquiring a
dual charecter and exercising dual functions. 4% is also well
settled in this jurisdiction that the munleipal corporation as
commonly known, and the other corporation, an independent sochool
distriot incorporated for school purposaes only may exist each
separate and eapart from the other exercising their regpective
functions although their bdoundarlea may bs coextensive,

Statutory provision hes besn made wherebdy & city
maAy assume exclusive oontrol of the publie free schools with-
in ite 1imits, See Articles 27059, B780, 2871, 8762, 2768,
2769, 2771, et seq,, Revised Civil stavutes, 1925,
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The letter of request does not disclose the pressnt
status or relationship of the City of Kidland and the kildland
Independent School District, We therefore presume for pur-
poses of tils opinion that each ocorporation exisss and funo-
tions as an entity entirely separate and indepsndent o« the
other; that the City of Midland has never assumed control of
the schools witihin its limits as presoribed by lawj and that
it has never attempted to assume or exerolse such sontrol, but
that the separate dorporation for sochool purposes only, 1. e.,
Midland Independent Sshool District, has exeroised and continues
to exeroise control over the publio sohools within its limits
to the exolusion of the City of Kldland,

By virtue of the above msntioned statutes, ineor-
porated oities or towns have for many years had the power to
assumé control of the public schools within their limits bub
the mere existence of such power, unsexergised, 4id not destroy
or arfect the separate corporation for sehool purposes only,
funotioning within the limits of such eity cor towm,

It is our opinion that the mare snumsration of the

gawer provided in Article 1175 (32), Revised Civil Statutes

985, in the Charter of the City of Midland, would not of 1‘-
self, standing alone, without any further provision or aotion,
destroy the iiidland Indspendent School District as a separate
entity or divest it of control and su jaion of the publie
free schools within sueh of its territorial limits as might be
included within the corporate limits of the City of Midland.

Yours very truly
ATTORNEY GENERAL OF TEXAS

By /,7;@,/
Cepll)l C¢ Cacmalk

Assigtant
C0Q0:db
APPRO\]EDOCT R, 1940
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 ATTORNEY GENERAL




