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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY GENERAL

Honorable Charley lockhart
State Treasurer
*u.tm. Texas

Dear 8ir; Opinion Wo. ©

That on Ju
for Jane 91l Company, K. g
tex 0il Corporation, and
$697.10 in note s ent thepefor under Pro-

- test. On the same " timlnankoran
Antonio purchased s like amount \of stamps, not protaating

for instrument) secwring
vised that at that time the
acoording to an opinion,

: ¢ filsd ' for the purpose of securing a
rtedness, identally, that opinion was over-
pAhion froff a group of NcCraw's Assistanis on

: ntended to be used was filed without
placink an »8 thereon., That the stamps rurchased by
the Alams Natia.l Bank vere, however, attachad to another
inatrument\sgcduring ths sams indebtodness.
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A portion of the stamps thus purchased by Nr. Tapp
.bave been used on other instruments since that time, but the
remsinder are nov in the hands of H. H. Weinert of Seguin,
vho desires to exchange them for stamps of smaller denomina-
tion. In that letter you requested our opinion as to vhether
or not you should mmke the exchange requested by Mr. Weinert,

S8ince writing us the above letter you have had
further correspondsnce with Mr. R. A. Welnert, attorney at
Seguin, and it seems that the information received and given
us vas not correct. You have requezted that we ansver your
question, assuming the factz to be as stated in Mr. R. A.
Weineri's letter to you of November 1kth, as follows:

In the month of July, 1637, the following instru-
ments were sxecuted in connection with the sale of certain
properties lbdcated in the North Pettus Field in @olisd County,
Texas, to-wit: (1) Assignment from Bostex 01l Corporstion
to Wesat Virginia Gas Corporation covering an undivided one-
half interest in the Runge Loan Company lease. A vendor's
lien was retalned to sscure the rayment of two notes in the
amounts of $27,700 &nd $13,000 respectively. (2) An asasign-
ment from H. H., Weinert to West Virginia @as Corporetion cov-
ering the lackey-Weldon twventy and sixty acre tracts and an
undivided one-fourth interest in the Runge Loan Company land.
A vendor's lien was retained tc secure the payment of two
notes in the amounts of $105,000 and $77,000 respectively.

(3) A b1ll of sals from H. H. Weinert and A. K. Bauchman to
Weat Virginia Gas Corporation assigning the capital stock of
Jane 9il Comprany. The purchaser executed a collateral pledge
of the stock to secure the payment of two notes in the amounts
of $270,000 and $225,000. The notes mentioned in subdivisions
1l and 2 above wera also secured dy Deeds of Trust covering the
sare property and securing the same notes., All of these in-
struments, including the Deeds of Trust, were recorded and
all of them wcre stamped in accordance with the provisions of
Article TOiT7e, Vernon's Civil Statutes., The total stamps used
amcunted to 2919.'C, However, throughk come confusion two s=ets
of stamps hacd Tecn rdered, cne for §7L0,00 by K. B, Welnert
and associatax and tie other being for $0697.17 by the Alamo
Wational Bank, Since that time a part of the surplus stamps
have been used on other documents, but the interested parties
still have on hand $448,20 werth of those stamps, being nine
stamps of the dencmination of $43.80 each. It is sought to
exchange those staurs for other stamps of amaller denomination.
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Article TO4Te, Vernm's Civil Statutes, as it read
;t the time the stamps in question vere purchased vas as fol-
owny

"(2) Except as herein othervise provided, thers
i5 hereby levied and assessed a tax of ten cents {10¢)
on each One Hundred Dollars ($100) or fraction there-
of, over the first Two Eundred Dolkrs ($200), on all
notes and otligatimns secured by chattel mortgages,
deed of trust, mechanic's ilen contract, vendor's lien,
conditional sales comtrect and all inatruments of a
similar nature vhich are filed or recorded in the of -
fice of tkhe County Clerk under the Registration lLaws
of this State; providing that no tax shall be levied
on instruments for an emount of Two Hundred Dollars
($200) or less, After the effective date of this
Aot, except as hesreinafter provided, no instrument
ereating a lien of any character to secure the pay-
mont of money, or resorving title to any property un-
til the purchase price thereof shall have been paid,
shall be filed or recorded by any County Clerk in
this State until thers has bdeen affixed to such in-
strument stamps in accordance with the provisions of
this Section; and providing further that the provi-
simns of this Section shall not apply tc renevals or
extensions of any notea or obligations, and specifi-
cally shall not apply to refunding of existing bonds
or obligations, And providing further this Section
shall not a:ply to motes and obligations or instru-
ments securing same taken by or on behalf of the
United States or any corporats agency or instrumental-
ity of the United Statas (cvernment in carrying out
a governmental purpcsa 83 cxrressed in any Act of the
Congress of the United States.”

"(b) Payment of the tax hersby levied shall be
evidenced by affixing the stamps herein provided for
to all instrum=nts iaclucded within the provisimms of
subdivision (&) of this Section, and i1t shall be the
duty of tk> Stai:z Trescsurer ({0 have cnpraved or printed
the stamps neocessary to comply with this 8=2c¢tion, and
to sell tho samc to all persons upon Gemsnd ana pay-
mont therefor. The stamps shall be of such design and
dsnomination as to the Treasurer shall seem proper, and
shall shov the amount of the tax, the paymsnt of wvhich
is evidenced thereby, and shall contain the worda 'Note
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Stamp.' The State Treasurer shall be responsible
for the custody and sale of such stamps and for
the proceeds therefrom under this official bond."

It was recently held by the Eastland Court of
Civil Appeals in the case of City of Abilene v, PFrier, (not
yet reported) that the tax levied by this statuts is, in ef-
feot, & privilege tax laid upon the privilege of using the
public records, not & tax upon the note or cbligation se-
cured, Hence a stamp has not been used until it has deen
affixed to an instrument for recording. Consegquently, it
cannot be sald that the stamps nov held by Mr, Weinert had
ever been allocated or assigned to any particular instru-
ment. A stamp may be purchased with the intention of plac-
ing the same upon one document, whereas the same may be used
on an entirely different instrument., There is nothing to
provent a person's so doing.

While the statute, neither in its original form
nor as amended, contains no provision relating to the ex-
change of stamps, you advise us that it has been the prac-
tice of your Department to exchange such stamps when those
held by some person are of denominations not sultable to
his needs, We see no objection to such practice, Under the
facts as submitted in Mr, Weinert's letter of November 1%,
1940, thers ocan dbe no question but that the exchange may be
made,

Yours very truly
ATTORNEY GENERAL OF TEXAS

3y ¢
Glenn R, Lewils
Assistan:
GR7,:3BB
APPTOVED ROV, 28, 1%4:
g - GERALD C, MARN APPROVED: OPINION COMMITTEE

ATTORNEY GENERAL OF TEXAS By: E. W. E., Chalirman



