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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

uc. GERALD C, MANN (‘-’/J‘

Honoradble Geo. H. Shoppard
Comptrolier of Fublie Accounts

Austin, Toxas
Dear Mr. Shoppard: Opinion No oazssp

Ras vhathar o§ not tho acceptance
by the-County Tax Collactor
. ) - of a taxpayerts chock for tax-
, Qs and tho deposit thereof by
_’ @ Collector acéepting from
/. f“\th depositae bank a cashler's
// eheo for tho amount consti-
’tu 48 payment by the taxpayer
taxos .

This q;iiﬂhqkno:\édg <;acoipt of your lottor of
November 4, 1040, as followss ™ -
// \\\\\\\\ ‘\l//

gﬁenclohing & lotter addreased to
this de tmant by Mp 260 Brown Walker, At-
torpey at Law, Dal;ds,, exas, with reference

tax pa ///Bockwall County in Jami-
930+ \\\W

% x5 expleined in tho letter, the Tax As-
sossorsgollqotor recelved a chack for the tex-~
in qupstlion, but the check was exchanged

shiér's chook, and the bank on whioh
fgter'a check was drawn closed 1ts doors

e chock vas paid. The check gliven by

xpayer was charged to his account before
the bank closed.

*it appoars that thae Tax Collector re-

coivod epproximately sixty-fivoe per cont of
the valuo of the Cashiar?s check 4in dividends.

*You will please adviso this dopartment
whether the Tax Collector or the taxpayer
gshould bo hold liable for tho paymont of the
taxes,”

-

MUNICATION |8 TO € CONSTRUED AS A OEPARTMENTAL OFINION UNLESS APPROVED Y THE ATTORNEY GENERAL OR FIRAT ASKISTANT
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Under the facts stated by you, it 1s our
opinion tho Tax Collector and his bondsmon should
be held liable and not the taxpayer.

It is, of course, well sottled that the
authority of the Tax Collector in the matter of col-
lecting taxes extonds only to collections made in
cash. Austin vs. Fox, 1 S. W. (2) 601; Figures vs.

State, 99 8. W. 412; Ward vs. Marion County, 62 S. W,
857, 63 S. ¥W. 155,

Any payment by check or otherwlige than by
tho payment of money amounts mercly to an arrangement
for accommodation to the taxpayer, or for convenience
sake, and 15 made at the risk of tho partiss therato,
and not of the State or county. Austin vs. Fox, 1
8. ¥. (2) 601; Orango County ve. T. & N. 0, R. Co., 80
8. ¥. 670 (writ refused); T. & K. 0. R. Co. vs. Stato,
97 B. W. 142, The quastion, theroforo, arises whether
or not the transacticn detailed in your lottor consti-

tuted in legal esscnce a payment in cash to the Tax 001-
lector by thoe taxpayer.

In Davis vs. State, B1 S. W. (2) 703, a crim-
inal case, it is said:

"Wo agree ontirely with tho contone-
tion of counsol that no Tax Collector has
any authority to receive in payment and
dischargo thercof anything but lawful
poney of tho United States, and that, if
he doos cccept any kind of property other
than lavful money in paymont of taxes,
such accoptancoe by bim of such property
will not operate to dischargo or pay such
taxes. It 1s doubtlaess true that a col-
lector of taxes may refuse to accept a
chock or draft in paycont thereof, and may
ingist upon being paid in actual money,
and untll sucl payment is made the taxos
vill not be discharged; but in this case
ding, the County Troasurer, accepted in
rayment of tho taxes a check of Rodick
drawn upon an Omaha bank. If this check
had been protested or never had becn paid



TS
iy
{a

ilon. Goo, . Sheppard ~ Pago 3

of courss it would not have operated as a
paywent o the taxos; but the Treasurer
obtalned the monay on this chock from thae
bank on which it was drawn, and the moment
he did so he hold such mon2y as Treasurer

of tha county, in hisg officlal capacity,

and the taxes to pay vhich 1t was given ware
from that monent paid and dischoarged."

U —

P. 1234

The opinion citos fiubbard vs. Auditor Geén.

. In the annotation ¢ited woe find the case of
Eassl}n VE . M!ﬁb {L@=) 22 H' E' ?.293 5 Lo R. A,- 1gle
That was a case where a County Treasurer deposited in
& bank roceipis for taxes due frcm the bank, recelv-
ing crodit fu» tho amount cof such tnxes, and sfterwards
drow the money out by clock. In the course of the opln-
ion it was saidtr

"4 # #'I7 tha custondr aseentsg to
gsuch action on tha rart of the bank by
drawving chooks agalnst the crofit, or
in any othor way, ho nanifestis with
equal olearncss his intention to dbe
treatod as a depositor of money.'! If,
by mutual congent, the Dank and tho ap-
pellant choose to troat the tax recelpts
a8 s0 much cash depositod to tha eredit
of the latter, the transaction must be
rogardod as according to the intentien

of the parties at tks Siwe.

*The conclusion which follows from
shxt has proceded is that whon ths ap-
pollant transforrod tha taxm rcooints to
the bonk, and roceived cradit for tha
amount thereof, the transacticn was, in

legal effoct, the sape as 1f be bad do-
posited the amount in cash.® '

L ]
il the trausaciion was one hotwosn private
individuals, the quaestion would ba easy of solution.

Berg vs. Federal Reserve Bank of Minnocapolis
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(N. D.) 213 N. ¥. 9863, holds that Af the holder of a
check is willing to accept anything else, and drawee
bank is willing to give it, the drawer is not con-
cerncd, and the chock may be paild in a wedium other
than cash. The draver's contract is fulfilled when
tho check 1s paid. A

S0, in Jeffcoat vs. Zickprraff, (S. C.) 140
S. R. 478, 1t was hold that a vendor, who accopted s
cashier's check following the purchaser's payment of

draft to bank, took the risk of the check's invalid-
ity. .

Again, in liorris vs. Clove (N. C.) 148 S. E.
283, it was held that a holder of a check may prosent
it porsonally and is ontitled to cash. If ho rprescnts
it through the Federal Reserve Bank, or tho Express
Corpany, or the postoffice, under a statuto which al-
lowg payment by ¢heck, ho takos the risk that the draf't
issued by the draweo bank will not be good. The check

itself is pald when the draweoe charges it against th
drawer's acoount. .

Litchficld vs. Roid, Shoriff, (N. C.) 141 B.E.
543, a tax case, says!

*» # ® The check was lssued on Jan-
uary 3, 1925; it was ypresented for pay-
ment on or bofore January 13, 1825; when
the check was accopted for payment by the
drawoe bank it was charged te the account
of the drawer, and subseguently returned
to him stamped or perforated, 'Paid,
1/13/28.,* There is no evidencoe tonding
to show what disposition was madoe by the
drawveo bank of tho amount charged to its
dopositor, the drawer of the check, on
account of the same. Upon the facts
shozn by the ovidonce, plaintiff Las no
concern as to such disposition. The jury
might have found from the evidesnce that
the procoeds s the check were pald to
tho holder cf the check, who prasanted it
for payment, anl who had the right, if he

chose to axercise it, to depand money for
sald chook, # # &%
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, Palmer, Tax Collector vs. Harrison (Ga.)
s 242 8. E. 226, another tax cade, holds:

"The collocting bank was the agent

. of the tax collector; and, wihile 'taxes

N mist b paid in gold or ailver, or in

i tho bills of such banks as pay speocie
promptly’ (Civil Code 1910, ¥ 1013), yot
the effect of the transaction in the in-
stant casc was to pay the taxes in lav-
ful monoy; and the court did not orr in

) . ovorruling the dermurrer to ths petition

% "and in granting the injunction. 8e¢c Spdth
By Roofing Co. v. Mitchell, 117 Ga, 772, 48

3 8. E. 47, 97 Am. St. Rop. 217; Pollak v.

g Niall-Herin Co., 137 Ga, 23, 72 8. E.

‘ 415, 35 L. R. A, (xos.) 13; Coper v. Du-~

; four, es5 Ga, 376, 22 S. B, 543’ 30 L.l.A.

; :\r 300, 51 Am. S5t. Repg 89 -~

B /3 '

P kf Finally it is said in €. N. Ray Corporation vs.
R Williams, City Treasurer, (Mich.) 233 N. ¥W. 215;

- *¥hen this check was deposited to the

3 i credit of the defendant and charged to-that
of tho fusl arnd supply coempany, the roney
rejresonted by it was, in legal effect, paid
to him by the fuel compamy. The durden of
showing that hc was thereafter justified in
repaying it to tho dank wes npen him.

"thile the statute (1 Comp. Laws 1029,
§ 339) provides that a check tendered for
tho payront of a tax shall not oporate as
such, unless 'it shall bo paid on prascnta-
tion,! this chock was paid when it was de-
posited by the treasurer and credited to
his account and charged to the account of
thoe fuel and supply c¢ompanys there boing
then in this account a sum sufficient for
the payment thereof. Ne¢ claim is or could
be made that the check ves fraudulently is-
sued, or that any mistake was mpade by an om-
ployoc of the bank in tho debiting or credit-
ing of it."
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Hon. Goo. H. Shcppard - Page 8

Thoe rule is, of courso, more rigid where a
Tax Colloctor is involved, naverthoeless, wo¢ think the
facts stated by you as surrounding thig transaction
show 1n logal essonce a payment meeting the require-
mant of cash payment by the taxpayer to the Collector.,

Yhile the Collector did not physically rc-
ceive cash, 1t was his own fault, and he gonstructive-
ly received it, because he accopted the bank cashier's
check in lieu thoroof, causing the taxpayer's check to
be paid and her account accordingly charged. The situa-
tion was precisely as though the bank had paid to the
Collector the cash and the Collector had ipmediately
purchased thie cashier's check therewlth.

This real nature of the transaction has been
recognized by the Collector, for it appzsars he filed his
claim as Collcctor with the Banking Commisgsioner in
charge of the failed bank, and has actually raceived
dividends on his c¢laim to the extent stated by you. Un-
doubtedly, the State's rights in tho matter of collect-
ing taxos arz paramount to the taxpayer's right to make
conventional payment tinrough check, but yet the humble
taxpayer has some rights that should be protected, es~-
pecially where, as here, the State is secured by the
Tax Collector's bond, thoe very purpose of which is to
irdemnify the State apainst loss for theo Collector's
fallure te account for collections coming into his
hands .

The opinion of this department aritten by
Judge F. 0. McKinsey, of date January 16, 1932, ad-
dressed to you, is clearly distinguishable in this,
there the Collector put the taxpayor's check (drawn
on an out-~of-town bank) in his county secat hank for
collection through the usual banking chann2ls, and
the drawees bank failed before the check was cleared.
The Collector, unliko the lnstant case, never present-
ed the check to the drawee bank, and never voluntarily
surrcndered it for payment and cancellation, and ncver
voluntarily accepted a cashier's check ¢r other medium
whatsogver in llicu of cash in paynent.

You aro thersfore rospectfully advised that
in our opinicn the Tax Collector and not the taxpayer
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would be liable, as heretofore stated.

Yery truly yeurs
ATTORNEY GRNEBRAL OF

By Q“C

Oclie 'S
Assistant

APPROVEDNOV 19, 1940

o

ATTORNEY GEKERAL OF TrXas

APPRIVED
CP,NYON
COMMITTEE

By -~ ____~“__
CHAIAMAN



