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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

. P e o e s e e

AUSTIN
vy
t Honorabdle N.D. Emerson
| County Attorney
Lamar County
Paris, Texas
Dear Bim Opinion Yo, 0-290F
Ret Fees of orf : $ -
Aritales '0‘6!00!’!
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| notices sent out by him im addition the nevapaper

; sdvertising. In support of their contention, they
eite the case of City of San Antonio, vs. Caxmpdell,
56 8,W, 130, They further contend that Article
3808 deals with the required advertising of real
property for sale under an order of sale, and that
since all requirements are set out iz said article,
sach of the required aots are a part of the adver-
tising, and covered dy the $1.00 charged for
Apdvertising.!' They also cite artiole 3933, and
contend that becsuse the sheriff would have to
post three notices if he d4id mot pubush;I -
paper for vhich he vould be entitled to y $1.00
for advertising, that by the same token he is rve-
quired to send out the fompr additional notices and
receive no sxtra compensation, evsu though he does
‘Sihis in addition t0 pudblishing the notiece in a
nevspapér and making his return for so doing.

"The Sheriff disegrees vith these contentions,
and asks an opinion in regard to the msatter. The
sheriff contends that the fee of $1.00 for adver-
tising coveors tha nevspaper sdvertising snd retum,
vhich he has properly attended to., He further con-
tends that, Under Article 3933, as amended in 1937,
he is entitled to $1,00 fee for sending or posting each
of the notices he was required by lavw to either post
or mail, He fesls that our legislature never intend-
od %0 require a sheriff of any sounty in Texas to
perform sarvices for parties to a e¢ivil suit - said
parties not being The Btate of Texas nor any of its
pPolitical sub-divisions -~ for vhioh he would not be
properly compensated, Hs therefore feels that when
the Legislature amended Article 3933 and dcontinued
to include im said artisle the follovwing: YPosting
any other notices required by lavw and not othervise
provided for....$1.00¢, that it vas the intention of
the Legislature that of'ficers would be scompensated
for posting or meiling the notices in queation sseord-
ingly, snd that bhe is jJjustified im charging §1.00 for
each of said notices, (Thess notices may de either B
posted or mailed, under the lav, but he is required to y
40 one or tha other.) The sheriff further contends
that, wvhile this article stipulates $1.00 for posting
the advertisemants of sale, using the worad 'sdvertige-
monts' in the plurel, this refers only to posting the
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notices in the event that publication by newvepaper
is not Rade.

"With the exception of the case above referred
to, City of San Antonio vs., Campbell, 56 3.W, 130,
vhich is & very old cese, the article in question
having been amendad without change in spite of said
case, ve find no authorities on this question., It
cecurs to us that the position of the sheriff 1is
vell takea vith reference to the intent of the Legis-
lature that no officer would do work in a eivil suit
for parties other than the State snd its subdivisgions,
But 1t appears to us that the question is based en-
tirely upon sonstruction of the article of the statute
fixing the fees, that is Art., 2933, It ocours %o us
that the provision sbove sat out, 'Posting any other
notices requirsd by lav and not othervise provided
for....$1.00', might be eonstrued to mean either thsat
the sheriff would receive only $1.00 for all such
notices posted, or that the sheriff would resceive
$1.00 for each such notice posted. In ceases vhere
the pumber of notices vould be largs, this would hard-
1y seem proper, hovever. In some cases of record,
such notices have been known to number more than s
hundred, in wvhich event stationery and stamps wvould
not be paid for, or begin to be, from the $1.00 fee,
1f thess notices vere msiled, 1If posted notices
refers to notices mailed - 1.,e. posted by mail, (t
vould appear that this artiele apolies.

A1l this resolves itself into the follow
questions, vhich ve would appreciate your ansverings

"In & eivil suit, involving no subdivisioa of
the 3tate, wvhere the Sheriff has advertised the or-
der of sale dy nevspapsr and made proper return, is
the Sheriff entitled to compensdion for mailing out
notices to parties as required by lav, under Arti-
cle 3008, R.C.8, in addition to the $1.00 alloved for
advertising vader the provisions of Art. 3935 R.C.8,1
If so, s he alloved only $1.00 for mailing out all
such notices required, or is he entitled to $1,00 for
sach notice so posted by mail?
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Article 3808, Vernon's Annotated Texas Civil Sta-
tutes, roads as follovs!

“The time and plsce of sale of real estate
under execution, order of sale, or venditionl
exponas, shall Ve advertised by the officer by
i having the notice thereof pudlished in the English
language once a veek for three consecutive veeks
preceding such sale, in some newspaper published
in said ocounty. The first of ssid pudblieations
shall appear not less than tventy days immediate-
1y preceding the day of sale, B8aid notice shall
contein & statement of the authority by virtus
of vhich the sale is to be made, the time of levy,
and the time and place of salej it shall also con-
tain a brief desoription of the property to be
so0ld, and shall give the number of acres, originsl
survey, locality in ths county, and the name by
wvhich the land 1s most generally known, but it
shall not be neceasary far it to contain field
notes, Publishers of nevspapers shall receive
for publishing sald sales fifty cents per square
for the first insertion and thirty cents per
square for subsequent insertions, to be taxed and
Ppaid as other coats; for such publication, ten
1ines shall constitute a square, and the dody of
no such advertisement shall be printed in larger
type than brevier. No fee for advertising any
property in a nevspaper under the provisions of
this artiacle shall excsed the sum of five dollars.
If there be no newspaper published in the county,
or none vhich will publish the notice of sale for
ths compensation herein fixed, the officer shall
then post such notice in vriting in three public
places in the county, one of vhich shall be at the
sourthouse door of such county, for at least tven-
ty days successively next before the day of sale,

£ R b T b of g e

Ths officer ng the levy shall give the defen-
aant or his attom 2 notise of sueb e,
either in person or by mail, vhioh notice sha.

substantially oonform to the foregoinz requirements.”
Iﬂiﬂirscoriﬁi ours )
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Article 3933, Vernon's Annotated Texas Civil Ste-
tutes, reads in part as follovs:

"Sheriffs and oonstadles shall receive the
folloving feess

LR R

.hvm osoh OXSOULION. s esrecesess $1.00
'R.tm of eXe0utioficvsccsrccesnsnneas$lc00

"Post the sdvertis ts for sale

undey execution or any order o ®.4$1.00

Post other notises
!z lay nes o 50 i O’noolno‘lom

[ AR X ]

*Collecting money on an exesution or an oprder
of sale, wvhen the same is made by & sale, for t?c
first One Rundred Dollars {$100) or less, f %)
per centj for the second One Xumndred noxiu:“fuoo),
three (Bi pe> centj for all sums over Tvo Eundred
Dollars {$200) and not exceeding One Thousand Dol-
lars {$1000), two {2) per cemt; for all sums over
One Thousand Dollars ($1000) and not exceeding Five
Thousand Dollars ($5000), one (ll per cent; for all
sums over Five Thousand Dollars {$5000), ome-half
of one pwr cent.

"
LA ENNEEENS]

(Underscoring ours)

Article 3812, provides for "the * of
notices at the eourthouse door and other public places, eote,

The case of Eoward vs, Pultom, 14 8W 1061, holds
that sertain notises vere posted in socordanss vith lav, Ve
quote from said eane as followst

"fhe agreed statement upon vhiech the csse
was submitted im this sourt shows that the trustee

otib
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e SRS

gave notice of the time, terms, and place of
sale, and of the propcrt’:y to be sold as fol-
lovs: By posting two printed copiss of such
notice on the boards in the carridor of the
court-house in the oity of Austin, sounty of
Travis, and itste of Texas, said printed no-
tice deing about 10 inches in length, and 2
inches in breadth, the sale deing made at the
vest front door of sald sourt-house, where all
public sales in the county of Travis are usu-
ally made, and the boards on whish the notices
vers posted vers in the corridor of the Duild-
ing, about 40 feet from the front door, and

in open viev from the door and Just at the
side of the stairvey lesding to the eourt-rooms .
in the seocond story, The boards on vhich thoses
notices were placed wvere provided by the ¢ ‘
of Travis for the posting of notises of sher~
iffe! sales, tax-ssles, all notices {n pro-
bate matters, and all publis notices required
by lar to be posted at the court-house door,
and such doards had been provided and used for
such purposes, standing in the same place for
nany years, and notices of trustees! sales had
alvays customarily been posted on these boards.
Hotices of this charsoter vere never permitted
to be posted on the door or walls of ths house,
but on the boards furnished and used for such
purposes. Thess notices vere posted, as stat-
ed, on Decembder 21, 1887, more than 30 days be-
fore the day of sale.......In providing for
the posting st ths sourt-house door in the deed
of trust under conaldersation, the parties
doubtless {ntended that the motice should de
stuck up st the plase for posting legal notices
in the city of Austin, such being the plece
vhere & poster would most likely de ssen DY
perscra desirous of purchasing land at publie
sale, Ve coneur in the conclusion of

learned Judge vho tried the ease Delov that

the notices of the sale vere given in agcor-
dance vith the terms of the deed of trust,

and that it is unnecsssary to pass uUpon any
other question in tho'uu. The Judgment is
sccordingly affirmed, ‘
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We quote from the case of Nelson vs, State, 75
8W 502, as followst

*By 'posting as required by lav' is meant
that the notices must bs actbally posted the
requisite number of days bdefore the election 1s
held, The faot that the notioces may have deen
subsequently torn or blown down would not af-
fect the 14ity of the election. VWhere the
statuts requires the notices to be postedil?
days bLefore the elestion, 1if the proof comelu-
sively ahows that said poating 414 ccour, then
the court, as indicated in the original opine
ion, is authorized to tell the ‘iury as & qQues-
tion of lav, that the local option lav 1s valid,”

We quote from the sase of City of Ban Antanio vs,
Campbell, 56 SV 130 (eited dy you in yomr briesf) as follovss

"The fourth assignment complains of the

iuds-ont in alloving the sum olaimed s costs
$3.50) for motices of the aheriff's sale, be-
cause there wvas no svidense to support auch
charge. The officer testified, 'I also charg-
ed in the sheriff's costs, $4.50 for notices.'!
Plaintiff introduced as evidence the return
of 3hes sheriff, from vhich 1t sppears that he
served three copies of notices of sale on par-
ties, and the same number on their respective
attorneys, making six in all, His testimony
shovs that this charge was independent of the
ordinary posting of the advertissment. Ye are
unable to find sny provision allowving the sher.
iff compeansation for the notices required to
he givan the parties and their sttorneys in
such cases, and therefore this itea vas im-

properly charged.”

We quote from the case of Bigham va. State, 275 BW
139, as follows:

"A sheriff is entitled to such fees as
the statutes authorize, and for that reason
the faoct that the fees allowed may seem large
in some instances or small in other inatances
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cannot enter into a deeision eomstruing the
statutes authorizing them. The Legislature
has ensoted the fee bB1ill, and has fixed a
mazximm sum vhioh a sheriff is entitled to
recoive in fees, requiring that the excess de
paid imto the ecunty treasury. The legisla-
ture has also eansected lavs regulating and
limiting the fees of officers from time to
time., The visdom or unvisdom of these aets
1s not » matter for the courts to determine."”
{T™his ease was reversed om other grounds in
280 8w 1062,

Opinioa No. 0-511 of this departmeat holds that
s sheriff is entitled to a fee of only $1.00 for posting the
notices of sale involved in said fact situation and vas not
entitled to any fees for mailing motices of sale. Ve en-
slose herevith a eopy of said opiatom for your coavenience.

In viev of the foregoing authorities, you are re-
speetfully advised that it is the opinion of this department
that the sheriff would not be entitled to charge any fees

;h:::vor for mailing out the four notices describded in your
etter.

Yours very truly
ATTORNEY GEKERAL OF TEXAS

WG Al

¥m. J. Fanning
Assistant
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