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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable Sheldburne H. Glover
County Attcrney
Marion County

Jefferson, Texas

Dear EBirg

- 3 /viclstion of the
aws of “Teoxa o kill and possess

ber 13\ 1940, requesting a

legal opinion fr a ent inManswer to the above

question, reads {n pe

RE 8, prescribas a five

year S10usd goas wood ducks, This provision

of Lhe 1 Code § by ite own terms in 19303
ive years frot the date of its enactment,

rartiole 87%e, Penel Code, provides that ‘jhere
¢ sn opan/eeacon to 'take or kill wild Quoks
whfch is followed by the parenthetical
xcept wild wood Ducks). I fineé né arg-

; statutes presoribing a penalty fo¥Midir
cks. S

»senate Bill #3831, Third Called Sesalocn; 43rd
Legislature, spperently suthorized the Game, Fish &
Oyster Comnlssion to enact rules and regulations gov-
erning the vaking of certein gsme, and declared &n open
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seagon., In pursusnce to this esuthorizeation the Coxe
migsion on Cotober 14th, 1940, declared an opsn sea-
acn for duczs, eto, and followed the desiznation cof
gertaln upwcles with the parenthetical exprasasion
{except wood duoke.)

"Under Artioles 1, 2, snd 3 of the Pensl Cole
0f the tate of Texes, I understand thst no person
shall be punished for sny act or omission *unleas
the same hes made a Fenal Offense and a penalty af-
fixed theraetc dy the written lew of this Etate.®

*Ret only do0 X fall to £ind any written law
meking it » wviclatlion of the Penal Code to kill
wWood Ducks, but it is my candid cpinicn that aven
Af the Garpe, Flgh & Oyster Cummiesicn has expressly
made it a violation of the law to kill Weod Ducks,
it would be en unwarranted delegstion of the legls-
%a:ﬁ;nt;uthority to & Board having purely minizter-

sl duties,

1l bave Lud wsny controversies v th the game.
wardens about this matter, and while I em anxious
to cooperate with them in the erforcemeat of the law,
I vannot ocnscienticusly prosecute 8 perssn charged
with kflling a %ood Duck. A majority of the offenders
40 not know a Wood Duek from aay othar specles,”

The 43rd Legislature at its Third Called Sassion in
wnscted Senzte Bill No. 31, known ae the wild Came law
iolo 681b, Vernon's Annotated Femal Code; Actz 19%4, €3rd
s 324 €. B., p. 114, Ch, €l) ior the manifest purpcose of
ecting in the futurse any conflicts betwoen State laws and

ral reguletions. Section & of the Act, the emergency

olauge, resds in pert as follows:

"The fact that the existing law of this State
for taking the speclies of wild birds namesd in thia
Act is in conflict with Federal reguletions, which
has just besn promulgetgd by the President of the
United States and the faet that changing conditiome
surrounding the water fowl supply cf this ecntinent
i#s causing the Federal regulations toc de changed Lfronm
year to year, asnd that, therefore, reguletions for
this Stete thet will not be in ocnflict with Yederal
regulations ocen hest he provided by the Game, Fish &
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Cyster Commiesion of this State oreates an emer-
gency snc¢ an imperative public necessity, , . .”

Teotion 1 ¢f the fot provides, among other thinge,
thet it chall be unlewful fer snyone to hunt, taxe, or pur-
eue any wilé ducks =t eny time other than during the open
sessch provided for the teking, hunting or pursuing of such
game birds: “open sesson” being defined es the pericd of time
when it ghall be lawful to take, kill, pursue or attempt to
take or kill any of the game birds named.

Section £ of the sot provides that any person who
takes, killa, pursues or attempts to take or kill any game
bird nemed in the Act at any time cther than during the open
season provided therefor shall be gullty of a ajfsdemsanor and
upon conviotion shell be fined in o sum nol less than $25.00
nor more than §100.00, together with a forfsiture of his hunt-
1 ng licehse for one year following the date of his aconviction.

seotion 3 of the Act pepeals x11 laws or parts of
laws pertaining to open seascns and bag limits,

Secticn 4 of the Act provides thet "the Game, Fish
& Oyster Commission of the State of Texas is hereby charged
with the duty of proclaiming the open seesons and bag limite
to regulate the teking or pcssessicn of any of the game bdirds
named in this Act.”

seotion § of the Act imposes the duty upen the Com-
xission of making inveatigaticns and procuring isformation
whereby it may oarry out the legislative manfate expressed in
Seotion 4 of the sct.

Seotion 6 of the Aot provides that "any open season
for the taking or killing of any of the species of game birds
nameé in this Act . . . shall te proclaimed by the Game, Figh
and Oyster Commistsion immedictely after the passage of this
Act and therseafter not later thun Cetober lazi, of any year.”

Section 7 of the Act suthorizes any interested party
affacted by the conmervetion regulaticns of this 3tate promul-
gated by the Commission to file a suit asgainst the Commiesion
to test the validity of the regulstions promulgated by tte Com-
mission,

The ¥Federal reguiations relating to wild ducks pro-
hibites the killing and possessing of wood ducks; in conformity
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thereto, the Game, Fish & Oyster Cosmmissicn of the state of
Texas hes not proclaimed an open ssason for the hunting of
wood duocks in Texas.

It s elementsry, of course, that the Lagislature
is powerless to delegate t0 & Roard cor Cosmmission the power
to declare what shall constitute s oriminal offenee, together
with the punishment therefor. However, it is competent for
the Legislature to esuthorize a Commissfon to prescridbe cer-
tain duties on which the lsw may operste in imposing s penalty
whereby the broad general purpcszes in enscting the law may be
effectuated, It 1s an indispensible requirement ih the latter
situstion that the Legisleture itself presoribe the penalty
for the violation of the rules and regulations which it has
aut horized the adminiatrative body to promulgate, 3Such a
statute is ocnstitutional because the legimlative funeticn of
defining orimes and presoriting the punishment thersfor has
net been delsgated to an sdminigtrative body,

Iz United Ctates v. Grimaud, 280 U. g, 506, 31 8,
Ct. 480, B5 L. E4, 5683, the Forest Keserve Act, whioh delegated
powsr t0 the Seoretary of Agrisulture to promulgate rules and
regulations covering forest reservations, the violation of
whioh would oconptitute s crimine]l offense for which & penalty
was Dresocrided, was held oconatitutionsl. In an axhaustive opin-
ioan Ly Mr, Justice lamar it wss deolared:

“That 'Congress cannot delegate legislative power
is & principle universalily recognized as vital to the
integrity and maintenance of the system of government
ordsined by the Conetitution,' Marshall ¥leléd A& Com~
pany v, Clark, 143 U, &. 698, 34 L. EQ, 309, 12 5. Ct,
495. But the auvthority to make ndniniatrativo rules
is not a delegation of legislstive power, nor are susch
rules raised from sn administrative tc £ leglelative
charaocter becauss the violation thereof 1s punished as
a public orffence.

"It is true thst thare iz no sct of Congress whioch,
in express terms, daclares that it shall bte unlawful to
graze sheep on & forest reserve, But the ztatutes froma
which we have guoted declare that the privilege of using
Teserves for fall propar and lswful purposes! isx sub-
Ject to the provisc that the perscn = using them shall
oomply with the rules and regaleticns covering said for-
est reservation., The same act makes it sn cffense to
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violate these regulations; that ie, toc use them
¢therwise than in mccordance with the rules estab-
lighed by the secretary, . . .

*If efter the passage of the aot and the pro-
mulcaticn cf the rule, the defendants drove and
grazed thelr sheep uron the reserve, in violation of
the regulations, they were making an unlewful use of
the government'sa property. In doing so0 they thereby
made themselves lisble to the penalty imposed by Con-
greas.”

In ¥ulkey v, Ctate, €3 Tex, Crim. 1, 201 8. w. 991,
the Court of Crimins) Appeals of Texas announced this same rule
in connection with the Tiok Bradication law. Mulkey was chaXrged
with vicleting Order III of the Commission, was convicted in
the trial court and on sppeal contended that the information on
which he was oonvioted cherged no offense becausge it charged
the viclation of sn crder presoribed by the Liveatock Salitary
Comzission, and not an act of the Legislature, and that the
Legislature could not delegate the law making power to said
Go:mia:ion in vioclation of Section 1, Article III of the Con-
etitution.

The court said:

“Under these authorities we think the authority
given to our Livestock Sanitsry Commissicn to quarantine
livestock and to sdopt rules and regulations to enforce
the seme, when properly promulgated by the Governor,
is not the exaroise of legislative functions by the Com-
mission, and that such rules and resgulations ao properly
promulgeted are valid, and the viclatica thereof may be
mande sn offense. This results in holding that the indiot-
ment herein was valid in ocharging an offense.”

. scoordingly, it is our opinica that Zenate Bill No.
31, the wild Game few under review, 1z not violative either of
the Ccnstitution of Texes ¢r of irticles 1, £, and 3 of the
Penal Code of Texas.

It can only be cunocluded from an analysis of Senste
Bill No. 31 that the Legislature has declared it to be unlaw-
ful to kill the wild game desoribed ot any time cther than dur-
ing the open season provided for in the Act, which was to be
a8 proclaimed by the Game, Fish & Oyster Commiseion., The pen-
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alty for such vioclstion is likewise prescribed by the Legls~
lature in Section 2. *hen, therefore, the Commission hes not
promulgated an open seeson with reference to wood 4duocks, &
species of wild ducks, the killing of same would constitute

2 penal offense under the laws of Texes,

i
e

You ere, therefore, respectfully asdvised that it is
a vicletion of the lews cf Texas tc kill and possess wood
ducks at any time other than during an cpen season provided
therefor by proclamation of the Geme, Fish & Oyster Commission
of the State of Texas; inasmuch es the Commisesion has not by
proper proclamation provided an open season for the hunting,
taking, pursuing or possessicn of wood duoks, it follows that
it wouid be a viclation of the laws of Texas for a person to
kill and possese this particular spsoles of wild duck,

, Yours very truly
, ATTORNRY GENERAL OF TEXAS
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