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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN . @/0 ’

Honorable Joe Kunschlk, Comaissioner
Bureau of Labor Statistics
Austin, Texas

psar Sir: Opinion No. C-EO3E
ge: ¥hether fthe-Ler
Deparimént as ¢ondicted by
the Houaton-Iress cogpes with-
in the provisione of Chapter
7, Ti¢le 18, Fenal \Cod® and

) 2 be required vo have
’X ﬁ, dydent agentts license,
wo have given careful\gonsideration to the gques~

tion presented to us in your\le of November 2%, 1940,
on the adbove subjecy] ‘

T : ! graonnel Service Depart-
mext of the Hopdtop Pre 4 in your letter, the
oxhibits gttached : as stated by representatives of
the Houston Presg 1in rente with us and r. Collins
ef your Departme e

3 is a dally nswspapsr published
axy, @ Texas corporsation thartsyed

The rersonnel [ arvice Department as conducted by the
Nouaton Fress has been in the nature of an adjunct to the em~
‘ployzment want-ad ¢olumn of the clasaified advertising section
of said paper, and has been under the supervision of Miss Le-
master, who has acted as intermediary detween prospective em-
ployers and employees. rersons seeking employment interview
Miss Lemaster who maxer a recordof the qualificetions, personal
references, age, habits, eto, of the applicant. For a charge
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of Two (32.00) Dollars, the applicant is entitled %o a fifteen
word advertisement for seven consecutive insertions in the
"work wanted™ column of the classifled advertisement section
of the newspaper. The regular advertiaing rate for such an
insertion is Two Dollars and Ssventy Cents (52.70), the Two
(#2.00) Dollar rate being a special concession for employment
applicants. The advertisement does not state the name, ad- L
dress or telephone number of the applicant but the prospective
employer is directed to contact Miss Lemaster so that she may
submlt to him a selected list of applicants whose qualifica-
tions she believes to be pecullarly suited to the particular
nosi;ion. This nwork wanted" column contains the rollaxing
caption:

: "EYPLOYERS, Call the Press pPersonnel
Service Department when you require the
services of trained office workera, tech~
njcians, mechanics, maids, yard-men, stg.

You can chudse from over three thousand ape
plications. Just phone Miss Lemasterjat . . -
7. 1111, &nd stete your requirement.« -

We #ra further advised that in tha cage of particular-
ly worthy but liripecunious Job applicants thelr edvertisements
will be inserted without charge as well as the-recommﬁndations
and services of Miss Lemaater. ‘ )

It would appear that the Personnel Service Department
of the Houston Press differs from the customary conduct of em-
ployment wante-ads only ip the additional service rendered by
Miss Lemaster to both the prospeoctive employees and employers.

In view of the llberal rule adopted by the Texas Courts
in construing the implied and ineidental powers of corporations,
we are not prepared to state that the Houston Fress (Company may
not under the above guoted purpose clause of 1ts charter conduct
a YPersonnel Service Departmentm in conjunction with its classi-
fied advertisements. As stated in 12 Texas Review 102;

"In Texas the rule is more often stated

that implied powers embrace those that are
ususl and customary 1n the particular business.
Recognizling this rule the Commission of Appeals
sald: *What is the usual and customary method
of operating the business 1s essentially a ques=-
tion of fact, for such custom and usage change

N with time.' Xasch v, Farmers Gin Company, 3 S.W.
(2d) 72.n
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It i5 to be noted that Artiole 1302, Revised Civil
statutes -of Texas, whioch ocontains an anumsration of the vari-

ous purposes for which corporations mey be chsrtered in Texas,
contains no provision authorizing & corporation to be organized
for the purpose of couducting an employment agency. guch ag-
tivity if conducted by a corporation must he by way of incidental
or collateral business 1z conjunotion hith its primary oorporate

. purpose,

The business of conducting emplaymant agencies in
Texas are regulated by Chapter 13, Titls £3, Articles 5208
through 5221, Revised Civil Statutes of Texas, 1925, and by
chapter 7, Yitle 18, irticle 1584 through 1593, Tenal Code of
Texag, 1925. Article 5208, Revissé Clvil Statutes, and artiole
1584, Fenal Code deflue the ternm "tmploymant agent" in the fol-
lowing 1dant‘cal language; .

“!ﬁmploymsnt a&ent' »eans evary person, firm,
cartasrshbip or associztion of persors engaged 1n
the business of acsisting employers to gzeocure em-
Floyees and porsons to sec¢ure employaent .ol of
collecting information regarding employers seek-
ing enployces end persons seeking employment.

The torm 'employment office! means every place or
office where the businesa of giving intellizence
or information whore eaploymeat or help may he
obtained or where tte busliress of an em,loyusnt
agent 13 usrried on,"

while the above definition of remployment sgent® does
rot use the word rcorporationm we ¢2ll attention to the statu-
tory rule of constructisa of the word "person® announced by
article 23, Revised Civil 3tatutes of Texas, which reads in
part as follows:

"The following meaning shall be given
to each of the follow!ing words, unless &
different meaning is apparent froo the
“context;

"l L *

*2, 'Farson' irncludes e corroration.®
When we further consider that the reasons which

must have prompted the enactment of the atatutes regulating
employment agents, 1. e. the protection of the public, apply

R
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vith equal force to imdividuals and to corporations, we reach
the conclusion that s corporation, when donducting an employ-
nent agency a8 an incideat to its primary corporate purpose,
is umenable to the reguiation and is required to obtain a
license, in the same manner a8 an employmaent agency operated
by 2n individual or a partnership. This construction is
further fortified by the fact that the exceptions provided

in the act, hereaftsr quoted and discussed expressly refer to
corporationss . It would have been unneceasary to mention
corrorations in the exceptions, had they not been intended to
be embraced 1in the scope of the act.

Article 5209, Revised Civil Statutes, and irticle
1555, Yenal Code, set out the exceptions to the employment
agency lew in the following lenguage: ' -

wphe provisions of this chapter shall not
enply to agents who oharge a fse of not more
than two dolilars for reglstration only for pro-
curing employment for school teachers; nor to
any department or bureau maintained by this
5tate, the United 3tates Government, or any
aunicipal government of this State, nor to
any persos, firm, partnership, association
of persons or corporation or any officer, or
employee thereof engaged in obtaining or
soliciting help from him, them or it when
ro rfees are charged directly or indirectly
the applicant for help or the applicant for
employmant; nor to farmers sand stockraisers
acting Jolntly or severally in sscuring
laborers for their own uss whers no fee is
collected or charged directly or indirectly,
nor to any assoelation or corporation charter-
ed under the laws of Texas conducting a free
smploynent bureau or agenoy."

. Y¥e 8o not bellieve that the buslness carried on by

643

Yiss lLemaster as the Fersonnel 2ervice Department of the Houston
iress falls within any of the excertions contained in the fore-

going article. The exception for vagents who charge a fee of

not more than Two (22.0C0) pollars for registration only for pro-

curi~s emrloyment of school teechers” would cleerly not arply
t0 zgents who are engaged in obtalning employment for persons
other than school teachers. The fact that thre applicant for

employment to the 1ersonnel service Department 1s required to
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vay Two (%2.00) Dollars for the insertion of an advertisement

in the Houston Fress as a prerequisite to the service offered

by said department (In the ebsence of showing of absolute in-
abllity to pay such Two (%2.00) Dollar charge) constitutes,

we believe, a fee for the service of the Fersonnel Service De~
rartment s0 that the exception provided "when no fees ares charge
¢d directly or indirectly® ocould not be aepplicable to the situa-

tion here undexr consideration., Y¥o are perauedsd that the Houston-

iress Company has been actuated by salutary and benevolent mo-
tives in establishing the rersonnel Service Department under
the supervision of Miss Lemaster in order to be of real service
snd benefit to both employees seeking employment and employers
seeking persons to fill vacancies in their businesses, but
nevertheless such Ferzonnel Service Department does constitute
an smployment agency within the terms of the statutes znd ¢on-
sequently must -be required to conform to the provisions of the
regulatory laws,

It 18 therefore our oginion that the Houston Press
company should be required to obtain a license as an employ~
nent agent as contemplated by the above msntioned statutes,

| Yours very truly

ATTORNEY GENERAL OF TEXAS

o Fh A SRT ol

Walter R. Xooh
Assistant

APPROVEDFEB 21, 1941

- ATTORNEY GENERAL OF TEXAS
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