OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Sonn < s NN VY

Q"

Bonorables Mortimer Rrown
Exeoutive 3ecretary
Teachsr Zetirement 3oard
Austia, Texas

Dear gir:

: Decexndaer 3, 1040,
requesting our opinion on thn fao g qu.:tions;

his status 1s cot of a
18 the work of an oliaibla
ble nature?*

™ froa ths lotter written bty ir, James 3,
D. Eddy to yau 1t3d Goveaber 30, 1940, as follows:

"7The 3tate Board for Vcoatlicnal zduoca-
tlon, in cooperation with loeal school boarda,
has besn condusting emsrgency training prozresms
ia cooperatioa with the U, 3. 0ffice of zdusa-
tion t0 meet the needs for national defense
programzs, These progrums are supported eatire-
1y by Federal funds a;propriated by ongresas
ror‘:hll parpose. No local or 3tate soney 1is
ase
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"ye are now undertaking an expansion of
this training prograa in conformity with the
supplemsntary ict, and new plans as gset up
by the Qffice of ZdQueation. Under this ex~
panded program, tralning will be offered un-
der the suparvision of the Homemaking Divi-
sion, agriculture Division, and Trade and
Incuatriel Division, through local school
boards over the entiro State, There are
three plans for ocondueting programs undeyr
the various Acta, Attached is an-lnformae
tive olroular desoriding these three plans,
Also attachod are copies of cuestions and
answers as issued by the U. 3. Office of
Zducation pertalning to the NHational Defense
FProgran.

nmhe problem that 1s confronting us 1is
whether or not these teachers come within
the scope of the 3tate Teacher Retirement
Act and ars eligible to participate therein,
In oconsidering this question, I should like
to present the following facts for your in=-
Tormations :

*l1. In the majority of cases, teachers
will bs employed by local school boards with
the consent and approval of the 3Itats Board
for Vocatiosna)l tduoation.

"3, Ths local achool board will enter
into a contract with the State Board for
Yoostional Eduoation for the payment of
funds to oover the aotual cost of the in-
structional) program., Thess funds wlll be
pald upon recsipt of sworn affidavits through
the issuance of a warrant drawn at the reguest
of the Stute Board for Voocatlonal sducation by
the State Treasurer of Texas on a spaglal ao-
eouat set up by the U, S. Office of 3ducation
for this purposs. This warrant 1s $sasued to
the school depository in the usual panner
but must de kept by the depository in a separ-
ate account,

n3, All teachers are hired on an emergency
basis with the anticipated employment period be~
ing for eight weeks or more, and not longer than
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*4. Teachars may be hired by the State
Boarl for Vocational “ducation on a 3tatee
wide itinerate basis and paid salaries out
of special runds deposited with tha State
Treasurer for suoch purposes,

»5. Teachers are hired both on a part-
time ané full-time basis. In considering
thes question of teacher retirement, onky
full-tize teachers can be. considered, No
queation has arisen insofar as part~time
toieh-ra are ooncerned, oxcept as stated
below.

- %8, Regularly emplpyed school teachers
cay teach a limited number of hours in the
NYA -rogram ags set up under ¥lan 3, and re-
celve therefor additional salary for this
part-tise work that is done outside and ex-
clusive of thelir regular teaching dutles,

In n0 case can any teacher teach more than
a total of 40 hours ¢lass work per week,

*Up to the present time, all $eachers
hired on this program have baea amployed on
a temporary three ponthg basis, which elim=-
inated them from participation, Under the
new regulations effective as of thla date,
teachers may work until June 30, 1941.%°

Seotion 1, Subseotion 2 of the Teacher Retirsment
ﬁob {Aots 45th leg., 1937, Ch., 470, Page 1178} reads as fol-
ows! .

*{2} trudblic School' shall mean any 3
educational organization supported wholly S
or partly by the St:te under the authority )
and supervision of a legally constituted
board or agenoy harving authorlty and ree- 3
sponaibility for any funetion of pudlie 1
education." S

Seetion 1, Subsestion 3 of the sald et roads as oy
follows; .
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n(3} *Teacher' shall xnean a ;erson
employad on a full-tige, regular~ealar{
bagls by boards of common school distriats,
boards of indepsndent school 4istriets, coun-
ty schrool doards, ratire:ent Board of Truse
tees, 3tate Board of 2ducatlon and state De-
rartaent of tduocation, boards of regents of
colleges and univsrsities, and any other
lagallf soastituted board or agsncy of an
educational institution or eorganization sup-

. ported wholly or part}y by the j3tzts. In
- all cases of doubld, the Tetiroment Board of

Trustess, nere er defined, shall deter-
mins wﬁotﬁbr a TSONn 18 & teachor aa delined
In"thls ct, A %aucﬁor shall Dean a person
rendering service to organized pudlic educa-
ticn in professional and business admiriastra-
tion and supervision and instruotion, in
publiec schools as defined i aubssetion {2}
of thls seotlion," (Underacorinc ours).

Sectlion 1, Subsaotion 3 of s=ald ict reads ax fol-
lowsst-

(3} ‘'Enployer' shall mean the State
of Texas and any of its designated agents or
agencles with resaponsidility and authority
for public education, suoh as the common and
independent school boards, the boards of
regents of state colleges and unlversities,
the sounty school boards, or any other agency
of and within the State by which a person cay
be employed for service in ublic education.®

As we understand the facts, the teachers in ques-
tion are hired dy the local achool hoard. The board deter-
mines and passes upon the qualifications of sald teacheres.
Thess teachers are under the ccatrol and supervision of the
loocal school Yoard and look to the board for their salaries,
e are of the orinion that such facts claarly ahow that the
local school board is the employer of the teachers in jues-
tior within the meanling of Section 1, 3ubsection 5 of the
Teacher Tetirement Act, '

whether or not the parsons in cuestion are covered
by the Teacher Retirement Act depends upon whether they are
nteachers® as that term is dsfined in 3sotion 1, Suiseotion
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3 of the Aot. This Seotion provides that "tTeacher' shall
mean a person employed on a full-tims, regular salary dasis
* r *,» (Puphasis ours}s The facts reveal that the em-
ployces in questisn may teach up to forty {40) hiurs per
woek, Courses may be offered at any tims during the twenty-
four (24} hours of the 4ay. 7The length of the daily sched-
ule and training period 1s not fixed, dut depends upon the
needs of ths joba for whioh training is given. ‘e are in-
formed that the entlre :rogram is somewhat temcorary in
nn::r: and will axpire Iuns <30, 1941, unleas otherwise ox~
tended,

Subssetion 3 of Section 1 of said sot [rovides
further that A teacher ashall mean a peraon rendering serv-
ice %0 organized publlie sducgation * + bliae schools.
(Emphasls ocurs)}e It may be that in cortEIEEQIEuaEIEhE'EEIs
part of Subseotion 3 would exolude some of the persons in
question from the provision of the jsot.

Subseotion 3 of Section ), after defining the
word “teacher,” provides further that *In all cases of
dcubt, the Retirement Board of Trustees * * * ghall deter-
mine whether a person is.a teacher as dofined in this Aot."
%e are of the opinion that it is doubtful whether these
gersons-sngaged in the National Defende Tralning FProgram,
sondugted under the supervision of the State Board For Vo=
cational zducation, are "teachers” within the mesaning of
the Teacher Retirement Aot. It follows that this is a nmat-
ter for the Retirament Board of Trustees to 4eoclide. For
this reason we do not answer your seoond guestion.

Yours very truly
ATTCRNEY GENERAL OF TEXIAS

{
APPROVEDJAN -2, 1941 qu—-—//é Lo

Clenn R. lLewls

{igzzbakfézi,{z TZQLAL/R,W/\ Assistant
ATTORWFY GEELRAL ¥ .
) 2y >< ;! (Zf% ; Zleo

lLee ghoptaw - :
LSR8
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