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Honorsble C, R, MoNamee OVERRULED BY Se16%
Diregstor, Rate Diviaion
Railroad Commission of Texaa
Austin, Texas

Dear Siri Opinion No. 0-295k

Re: Whether oarriers hauling for
the Federal Government must
charge the rates fixed by the
Railroad Commisasion.

In your leiter of December 13, 1940, you enclose copy of an
opinion written to you on April 13, 1938, by Assistant Attorney
General Albert &, Walker, in effect holding that the Federal
Govermment may contract for carrier servioss to be performed

for it, without observing ther ates sapproved by the Rallroad
Commiasion of Texss, where the contract is made pursuent to
advertisement for bids, You now request sur opinion as to

whether earriers of Intrastate frelght for the Federal Government
mist demand and reeeive the charges approved by the Railroad
Commission, or whether such carrlers may dlaregard the rates and
charges approved by the Rallroad commission in making caontracts

for the transportation of goods for the Federal Govermment., Yours
letter indicates that you are particularly concerned with the movement
of freight for the United States Army and we will confine our
opinion to the tramnsportation of goods for the military. This is not
meant to imply that the rule is otherwise as to other arms or
departments of the Federal Government, merely thsat it may not be.
For instance, it is &t least possible that aome such srms or
departments mey be instructed to comply with state regulations re-
lating to rates and fares., At lesst, we would not wish to attempt
to give an answer applicable in all instances of tranaporteation for
the Federal Government,

Among other things, Section 8 of Article 1, Constitution of the
United States, provides that the Congress shall have the power to
"provide for the common defense end general welfare of ths United
States; . . « To raise end support ermies . . .3 To provide and
main a navy; . . » 7o make all laws which shall be neocessary and
proper for carrying into execution the foregoing powersa, . . "

Section 5, Title 41, U,.8.C.A,, reads:
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"} 5. Advertisenments for proposals for purchases and
gsontrects for suppllies or aservigces for departments of
Governmment, Except e#s otherwise provided by law all
purchases and contracts for supplies or services in

- any of the departments pf the Government and purchases of
Indian supplies, except for personal servigcesa, shall be
made by advertising s sufficient time previously for pro-
possls respecting the same, when the public exl-

gencies do not require the immediste delivery of the
articles, or performance of the service., when immediate
delivery or performence ia required by the pubilic exigency,
the articles or service reguired maybe procured by open
purchase or contrset, at the places and in the manner in
which such articles are ususlly bought and sold, or such
-orviooa engaged; between individuals,”

Seation 1374, Title 10, U.S5.C.A., reads:

"} 1374 Transportstion of Army stores by private parties.
All transportation of stores by privatepartles for the
Army shall be done by contract, after due legal advertise-
ment, except in cases of emergency, whioh smust be at once
reported to the 3Secretary of ¥ar for his approval,”

Seetion 561, Title 34, U.S.C.A., provides thsat "ull provisions,
e¢lothing, hemp, and other materials of every name and nature,
for the use of the Kavy, and ihe tranaportation thereof, when

..time will permit, sball, execept as otherwise provided by. law,

be furnished by sontrast, by the lowest bidder,” and then given
direetions to de followed by the oecrotary of the Havy in advertis-
ing for bids,

'So far as your guestion 1s conocerned we think it is immaterisl
whether the contreet is made after advertisment for blds or
otherwise, The Congress has enjoined upon the officers of the
Federsal Government the duty to mske such contracte, by statutes
plainly evidencing an intant for such officers to obtein the
moat economical transportation possible.  The sharges to be

made for the service iz e major factor in such contreacts for
carrier servige. To allow the Stata to fix the rstes and charges
for the tramsportation service involved in these contracts would
. be to permit 1t to make the contract in lerge paert. Such would

' gonstitute a direct interference with the Federsal Government in
1ts discharge of constitutional functiona, The prineiples
announced in such cases as Louwein va. Moody, 12 S.W. (24) 959;
Johnson va., Maryland, 254 U.8. 51, 31 5, Ct, 16; Metoslf vs.
Mitchell, 269 U,s., 514, 70 L. Ed. 38); Panhandle 01l Co. v Miss,,
277 U.S. 218, T2 L. E4, 57, are applicable,

In our opinion, esrriers may contrsct with the Federal Government
for the transportation of Intrastate froight for the militsary wlith-
out regard to the rates and fares ap%?gvoma the Rallrosd Gommtiaion.

And thls iz true whether the contrac e pursuant to advertise~
ment for bldas or not, ¥ ¢ruly Approved

. ours very truly, Ovinion
GRL:GO/cg ATTORNEY GENFRAL OF TEXKAS  gommittes
APPROVED DEC. 18, 1940 By Glenn R. Lewls i 4
Atto rney Genoral of Texas Asgistent Ey BWB, r



