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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honcrable Campbell K, Ford
County Attorney
San 3aba County
Ben Saba, Texas

Dear 3irt Opinion No.-a-B'

. : . Tee snd the 364,00 o;mmiasion
. : for-the dispositix

fined 2100.00 and costs.
all officers ccncerned defendant was
the belanoce in installments of

teyi: o the former County Attorney, the de-
1d 4Anto the County Cierk ﬁ?s.oo leaving

| ]
County Tk since I wen?{ into cffioe Januarj 1at.
The guestion erises as to who is entitled to the
£10,00 fee and the 710.00 commission due the County
Attornsy.

T COMMUNICATION (5 TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNI £am amm= oo

699




700

Honoreble Campbéll K. Ford, Fage 2

. "Under & ruling to R. E, Beasley, County

“Aﬁditor, Collins County, Jenuary 16, 1940, o-

Pinion #1792, 1t 18 as follows: “%here only
& part of tle fine and costs are collected, the
money evllecsted should go first to the vayment
of the ocost and the balance, if any, t¢ the a=-
mount of the fine." Ir. Walters and I agree
thet he 18 entitled to the #10.00 fse. The
Question 1s whether or not he is entitled to
the £10.00 commission on the 7106.00 fine? KHe
cleims 1t is due him because the 275.00 paid
before he went out of office was sufficlent to
oover the fees and cormission. Only £44.00
has been paid since he weant cut of office on

the fine. Does he get the full 110.00 come

mission, or is he entitled to the ten per cent .
of the fine that was paid in end az I entitled
to ten per cent of the 744.00 thet hes been
Eaid since I went in? The clerk is holding the
$10.00 commission subjeot to your rullng.

"Further suggsesting that during ¥r. Wele
tor's term of office several cases were ap-
pealed from convictlons in the County Court to

- the Court of Criminal Appeals and sore of those

-

cages will be effirmed. ¥hen the nandete is re-
turned lr, Yelters will ipnolst that he 18 entit-
led to the fees mnd cormissions under those c¢con-
viotions that ere affirmed and we want to know
if he 18 coxrreoct about {t or will I be entitled
to the fees and cormission as nis successor under
the provisions of tie 3tatute? Art, 335, Vern.
Ann, 5%., Vol. 1, p. 527, which was construed in
the case of Fiint v. Jones County, S50 S5¥W, 203,
wherelin 1t is lheld "The County Attorney who is
in office wrhen the collection is sctuslly made
{8 entitled to the com=issions nemed in this
article as feed in his office, and not the one
who prosecuted the suit to Judguent but whose
term of office expired before the colleaction
vas made.? Also under decision in 66 5W, p. 48,
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relying upon thias statute and these two con-
structions thereof. Will I be entitled as the
incurbent officer to the fees and commissions
oollected under these convictions during lr.
Waltert's term of offioe but affirmed and col~
lected vnder ny term of office? ir. wWalters
clains that this artiele und two statutes do
not declde this guestion end that he will be
entitled to ell fees and commlssions collect-
ed on these cases,

"We would like &t your earlisst conveni-
ence to have your opinion on these questions."

We do not think that Article 335, Vernon's Annoteted
Civil Statutes is eprplicable to the question involving the com-
missione on’fipes, etc., but the same is governed by Article
950, Code of Criminal Procedure, which reads &s follows:

"The District or County Attorney skall be
entitled to ten per cent of £ll fines, forfelitures,
or moneys collected for the State or County, upon
Judgrents recovered by himj end the clerk of the
court in which 2a3id judgments are rendered shell
be entitled to five per cent of seld judgments, to
be paid out of the smount thep collected."”

Article 3892, Vernon's Annotated Civil Statutes reads
es follows:

*Any offfcer mentioned in this Chapter who
does pot collect the maximum amount of his fees
fTor eny fisesl yesr and who reports delinguent
fees for thst year, shall be entitled to retain,
when ccllected, such part of auch d4linquent
fees a8 18 sufficient to complete the naximum
compensation authorized by Articles 38383, 2883-A,
and 3886 for the year in which delingquent fees
were charzed, and glso retaln the amount of ex-
cessg fees authorized by lew, and the re.ainder
of the delinquent fees for that fiscal year
shall be pcid os herein rrovided for when col-
lected; yrovided the provisions of this Article
shell not arply to any officer after one year

" from the éote he ceases to hold the office to
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which any delinquent fee 13 due, &nd in the
event the officer earning the fees that are de-
linquent has not collected the saxe within twelve
months after he ceases to hold the office, the
ainount of fees collected shall be nald 1nto the
county treasury. Frovided, however, that pnothing
in this Aot precludes the payment of ex-officice
fees in eccordapnce with Title 61 of the Revised
Civil Statutes of Texas, 1925, &8 part of the
maximum compensation. Frovided, that any change
made in this Article by thls Act shell not eprly
40 fees heretofore earned.” .
Article 3891, Vernon's Amnnotated Civil Stetutes,
resds, in part, es follows:

nk * % 23} current fees earned and collected

by officers nsmed in Article 3883 during any
fiscel yeer in excess of the maximum end ex-

ceas allowed by this Aet, and for thelr services
and for the services of their deputies and assist-
ents and authorized expenses, together with all
delinquent fees collected &nd pot used as provid-~
ed in Article 3892, or used to pay salarles of
deputies and essistante vhen current fees are
insufficient, shall be peid into the County Treas-
ury in the county where the excess eccrued.

. *A11 fees due and not collcoted, ms shown in
“the report required by Article 3897, shall be col=-
lected by the officer Lo vhose office the fees ac-
crued and shall be disposed of by said officer in
accordance with the provisions of this Act, * * *v

It 13 to be poted that the languege used in Article
950, Code of Criminal Procedure, provides that the conmissions
ere payable to the county attorney who recovered the Judgment.

On February 24, 1932, this departuent held in =n o-
pinion written by Honorable Homer C. Deviplfe addressed to Hon-
orable Taylor Carlisle, County Attorney, Xaufrien, Texas, that
the former Counfy Attorney was entitled to the comrissions on
fines, undexr facts similar to those stated in your inguiry.
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In view of the foregoing, you are respectfully ad-
vised that 1t is the oplinion of this Tepartmoent that the
former County Attorney 18 entitled to tre eommissions on
tre fipee erd 1s also entitled to thie fees as provided by
statute for his services in ths cases that he tried and are
now on epreal, vrovided, however, he has not already col-
lected the naximum amount of hls fees fcr the year in whieh
sald fees were earned, and, provided further, thdét said fees
were reported by hin as delinquent fees fer that year, and
are oolleated within twelve wonths after he goes ovt of off-
100. .

- Trusting thet the foregoing rully answars your in-
quiry, we are

VED JAN 30 1941 Yours very truly
ATTORNEY GENERAL OF TEXAS
FIRST ASSTSTANT | M&f

ATTORNEY GENERAL
. . Ardell Williems
A% js . Asslstant



