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Sonoradle lon A. SEith, Chnirmnn
Reflroed Commiselicn of Tcx:s
Austin, Texss

o Leer 8ir:

. ¢pinion Ko *

g Re: The fqte of lon A,

y - Em nt Pers and tenure

¥ road Conmirmioner.
ET = Your lette . 5, 1940, seeks our opin-
. fon ss to the date , ssent ters or tebure

: of offioe oxpires : ¢ are recited in ysur
¥ letter:

¥, ¥X© nad been appointed uhcn
ftidge ¥illiam Plerson aﬁnin-
pffi6» on Janudery 19, 19885
Il wss clcctea

ear term in the Rovesber oleotion

cath of orffice on Jenuary 19,

. s rasleoted for s full term in the Noveumder
eledtionr 1974, Juigce . E. Lattizmore adeinistered
the onth o cffice on Jenuary 1&, 19¢35.-

There was ensoted bty the Lagislsture in 1937 (Aicts

1937, 45th Leg., p. 1320, Ch, 486, p. 1) the following etat-
ute which RPPeEXre ng hrticlc 29202 4n Vernocnt's Annotated Civil

Tf;  stetutest

i
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NO COMMUNICATION 15 TO B CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED 8Y THE ATTORNEY GENERAL OR FIRET ASEISTANT
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Honoradble Lon A. Bmith, Fege 2

"¥rom and after the effective date hereof the
terms Of office of al)l elective State and Distriot
officers of the State of Texas, exocepting Goveraor »
Lieutenant Governor, Memders of the Senate, and
Memders of the House of Representatives, shall de-
gin on the 1st day of January next following the
Qeneral Xleotion at which said respective State end
Distrioct offficers were eslected,.”

The office of Reilroad Commissioner 1s en eleotive
state office and 1s not one of the offices excepted by the
express provisions of this Act, Thereunder your successor
is authorized to qQualify for and sssume the duties of the of-
fice on the lst day of January, 1941, at which timg, of
oourse, your right to hold the cffice longer would cearse,

gSeotion 30 of Artiocle XVI of the Constitution of
Texss guarantees s six-year term to Railroad Commissioners,
It appears that you gqualified on the 15th day of January,
1932, for the six-year term to which you were sleoted at the
general slection of 1934,

Thus is posed the guestion of whether there is any
legal odetacle to the applicaticn of Article £98%as, suprs,
under whioh statute your successor may ococupy the office on
the 1st day of Jenusry, 1941,

¥e shall briefly review the history of the offioe
of Railrosd Commissioner,

In 1890 thers wes adopted Section £ of Article I of
the Constitution, which reads; :

rRailroads heretofore constructed or whioch may
hereafter des construoted in this State are heredy
declared pudlic highways, end reflrosd companies,
common carriers, The Legislsture thdl pass laws to
regulate railroed, freight and pessenger tariffs, to
correct abuses and prevent unjust disorimination end
extortion in the rates of frelight and passenger tar-

iffe on the differsnt railroads in this State, and en-
forfe the same dy adeguate penslties; and to the further

sccomplishment of these objeots sand purposss, may pro-
vide and estadblizh »21) requisite means and sgencies
inveszted with such powers &3 may be deemed adequate
and advisadle.”
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Honoreble lLon A. Emith, Psge 3

Pursuant thereto, ths 22nd Legislature in 1291
created the Reflroad Commission (Gensral laws, Vol, 10, p.
$5), Section 1 of the Aot providing as followse:

"Be it enacted by the Legislature cf the State
of Texest That & Relilroed Comnisszion is hersbdby
created, to be composed of three persons to de ‘f-
pointed by the Governcr, as follows: If the legls-
lature be then in gessicn the Governor shsll, upon
the taking effeot of thie act, or ss soon thoreafter
sa praocticable, by and with the edvice of the Senate,
1f the legialature then bve in session sppoint ssid
Commissioners; but if the Legislature be not in ses-
sion, the Covernor shall make suoh sppointments, and °
ssoh Commiesioner so appointed ghall held bis office.
until the second ¥onday after ths inaugurstion of the

" next succeeding Covernor and uptil his successor is
appointed and gqualifried, Xach succeeding Governor
shall on the gecond Moniay efter his insugurustion,
or sa goon thereafvar eas practicable, sppoint seid
Comzispioners, who shall eech hold his office until
the seocond Monday after the insugsuration of the next

~ suooeeding Governor end until his suoccessor is ap-
pointed and juslified,“

The foregoing stetutory previesions rexsained in the
statutes of Texes until 1925, after which Article 8447 read:

*The Railroad Commission of Texas ghall bte com-
posed of three (3) members, one of whom shall be
elected bi-ennially at saoh generol election for the
term of aix years."

In the year 1894, however, there was adopted Beo~
tion 30 of Article XVI of the Constitution of Texas which
reads as follows:

Tre durstion of a)) offices not fixed by this
Conetitution shall never exceed two years; prcvided,
that xhen a Rallroad Commissicn ie created by lew it
shall be composed of three Commissioners who sghell bde
elected by the poople st & general election for ttate
of ticers, and thelr tercs of office shell te 3iX years;
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provided, Kallrosd Commiseionars first elected

after thia sksndnmant goes into effect shall hold
office ss fullows: One shall serve two yesrs, and
one four years, and one six ysars; their terms to

be declded by lot immediately after they shall have
Malifievd, indé ocne Railrosd Commissioner shall be
electad every two years thereafter, JIn case of va-
candy in orid office the Covernor of the Stete sball

£81) sald vecaney by sppointmsnt until the next gen-
eTal sleocticn,"

Fursuant to this constitutional provision, John H.
Reagan, L. L, storey, snd Alllison laeyfield were elected Rail-
roed Commipsioners at the general electicn in 1696, It ia
Tecordsed in the officliel gslection register that rllison fay-
field qualified for the cffice on the fth dey of January,
1897, and thet Jokn ¥, Kesgen snd L, L., &torey gualified on
the 17th dey of January, 1697,

The history of subasquent gqualifications for the of-
fice reveslg thet there has been no day certaln upon which the
Commissioners have qualified; the date has been varisble after

“the 1lst de{ ¢f January, following the genersl election, usually
edout the 1Sth, the latest, eparently, veing upon the 2lst
cay of January,

2% the time the first three elected Conuissicnera
wire elected, end qualified, the statutes were sileat reletive
t0 the oloctivc olfice of Reilroad Cormissioner, There was
only Eeotion 3C of Artiole X¥VI of the Constitution.

. Moreover, Artioles 1767, 1788, end 1750 of the Revised
Statutes of 1895 (providing for eleoction returns, for the open-
ing end oounting of raturns dy the Secretery cf Stete, and
for the delivery of certificates of election by the Governor
on the fortieth dey efter the general eleotion) did not {n-
clude the office of hkallroed Commissioner in the enumeration of
St=te offices to which the ststutes were applioadls.

~ “The Breh Legielature {a 1897 (subsequent to the teking
of office by the £irst elected Railrosd Commiseioners) amended
ATticle 1767 to inolude ths Stste offioce ¢f Railroad Commissioner,
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Therefore, st ths inoeption of the eleotive office
of Railrosd conmlnslonor there existed only the provision
in ceotion 30 of Artiole XVI of the Cconstitution that the
firast eleoted Railrosd Coxxissioners should have staggered
terms of two, four, ¢nd alx ycere, and thut sudsequently
eleoted Railroad Commissionsrs £hould have terms of pix
years, Nelther the Constituticn nor the statutes expressly
deternined either when the criginal staggered terme commsnced
or when the subesejuent cix-ysar terns wers to commenos.

The adopiion of Secticn 30 cf Lrtiocle XFI of the
Conatituticn ebrogated the s ppointive commission provided for
by the lLegislature in 1€91 purswmnt to Section £ of Article
X of the Ceonstitution., This nececserily was consummated at
the next "general eleotion for Stste officsrav, same baing
the general election in November, 1E88,

In oconseguence, the three Rallroad Comzissicners
elscted at the genersl sfection in 1896 could have thereupon
qualified for and sssumed the duties of the offices. 0Ob-
viousdy the eppolntive Comuissicnere were nct entitled to longer
hold thblr offices becsuse they were s.perseded under Seoticn

80 of Article XVI of the Ccnatitution dy the elected officers.
To consider otherwise would reach a result contrary to Section
io,lanﬁ this by force cf an act ¢f the 22nd logislature in

eo1. '

The general rule over the United States, peculiarly
appliceble in thls izstance, 1s thet whers nc time for the
comzenoement of a tarm of office 16 fixed by the Constitution
or by stetute, such tern comzences from the cete of an slec-
tion or from the legal asoertasinment of the results of the
eleotion, 22 k. C. L., ¥ 2515 80 A. L. R. 1290; 48 Cor, Jur.
965, # 104; whitney v. Petriok, 84 Misc, 191, 1£0 R, Y. Supp.
560,

In such cese it may nct be heléd thet the term com-
mences st the tine of guelification for the office., This for
the obvious reescn that 1f it were so en offiocer would be en-
abled to ®nlarge upcn the term of his predecessor without re-
ducing hie own, in virtue of his procecessor's holding over,
by the expedisnt of delaying the time of his qualiffcetion,
or, should he bs his own successor, enlarge upon his present
tern by poetponing the dste of his cquelification for his suoc~
ceeding term. Sse Jewett v, YoConnell, 112 irk, 29}, 165 8,
K. 954,
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Seotion 17 of Article IVI of the Ccnetitution pree
vides:

=411 officers within this Btate shal) continue
to perform the duties of their offficee until their
succeseors shell be duly quelified,."

To the seme effect Ls Artfcle 18 of thes Kevised
Civil Btetutes of Texas:

"Zeoh officey,whether elected cr ezppointed under
the laws of this Stote . . « shall Lold his office
for the tera provided by lev and until) his sucocessor
s eleoted or sppointed and quelified, . ., .”

The ccnclusion {e reached, therafore, that the terns
of office of the first Téilroad Comuiesaicners slected pursuant
to Seotion 30 of Article XVI of the Constitution'of Texss oonm-
menced et the tire of thelr election, and this regardless of
when they qualifiod for and sesumed the duties of the offices.

The firet three slected Commissioners were gusrantead

“respsctive terms of two, four, and six ycarna ss decided by

lct; succeeding Cormisalioners were guarsnteed zix-year tercs,

It has beeon dedlared by the Supreme Court of Texas
that "the Legisleture & without power tc abdbolish constitutionsl
offices, or to shorten terms of cffice, whioh ere fixed by the
Constitution,” Cowell v, Ayers, liC Tex, 345, There ie, how-
ever, no constitutional objeoction tc & legislative regulation
of the commencesent of teras of office provided the resgult is
not to shorten a coastitutionsl tera,

/8 befores msntioned, the £5th Legirlsture in 1897
azended irticle 1757 of the Keviazed ZStatutas of 1695 to . 4ncluds
the offloce ¢f Rallroad Commissioner, vherefore on the fortieth
day efter the ganeral eleotion tha Governcr delivered certirfi-
gates of slaction to the newly elected Rallroad Commiasioners,
s well as to other officers, Unler the doctrine reoognized in
the ceame§ of Tom v, Ylépper, 172 5, ¥. 721 (writ of error re-
fused), ttanpe v, Tittle, 167 &, %, 776 {(Civ, App.) and Hemil-
ton v, State, B8l £. ¥, 217 (Oourt of Criminal Appeals), subse-
quent terms of office of Railroad Commissioners, and cther of-
ficers, commenced on the fortieth day sfter the genersl eleo-
tio?, the tims whan the elected offiocer eculd guelify for the
offios,
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It was beld by this Department in an opinion to
lsnd Commissioner J, H, %alker under dete of lecenber 1,
1838 (Letter Opinicns, Vol. 374, p. 461} that the term of
such office commenced on the fortlieth day after the genersl
election, Llikewise az to District Juédges under 4ate of Jan-
uary &, 1937 {(Letter Opinions, Vol, 374, p. 998). Esch of
theze opinicns wes rendered prior to the ensctment of Artiole
2029a.

The effeot ¢f making the forty=-day provision appli-
oable to the office of Feilroed Comxziseioner wes nct a short-
ening of the terme., HRather, it afforded the incumbents their
full terms and a tenure {n axcess of the term bad they queli-
f{ed when thelr torms commenced,

It may te obgerved that &2 “terg of office” is the
time during which, b{ law, sn office may be held by an elected
or appointed officlal; e *“tenure of office™ is the time during
which an officisl actually serves, The time of each may not
coinoide, For exanple, an officer may delay his Gualification
and theredy shorten his tenure in virtue of the fect that ris

~term had ocm-enced st the time when he oculd have gualified.
Or, en officer may cqualify when his term commences and hold
over beyocnd the expiretion of his term until his successor dces
or may nuelify, in whioch case tig tenure exceeds his ters.

The terns of the first three slected Rafilroad Com-
missioners ocommencsd at the time c¢f thelir election., FEFesult-
fng from the noted amendenent to Article 1957, Revised Stat-
utes of 1895, by the 25th Leglslutures in 1897, sudssquent
terms of the office commenced on the fortieth day after the
general slection, In consequencs of Artiocle 2920a, enacted
by the 45th lLegislature in 1637, the terns of sudbseguent Rall-
road Commissicners begin on the first day of Januvary following
the general election.

SRR e L

In no cese has the constitutionsl term desn ghorten-
sd. The feot that puccessoy: in the office hove ccnsistently
delaysd their time of qualificaiicn does not gainsay the com-
nencexsnt of their terms prior thereto. Custom ospnot alter
that whioch is, by law, otherwise,

You are, therefore, respactrulli advised that it is
the opinion of tb{o Department that Article £929s, supra, msy
be constitutionally epplied tc the office of Rallroed Commis-
gioner and determines when your successcr say gualify for and

Vet P SN 8 85 et
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Honorable ron A, Emith, Page 8

assuxe the duties of the office, Thias is on the 1at day of
January, 1941, If and when such is done, whether on this
dete or later, your right to hold the office longer there-
upon cessses,

Z2CS1BBB
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