OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable 0, Fennedy J&SL}/

County Attorney, Bee County
Beaville, Texas

Desar Sir: Opinion XNo. 0-295%§

for.a pcrocntago
péllogtions,

‘ In your letssr of Degtmbsf %, 1940, you reguest en
opinion as to whether or not 4n den} =chool distriot

taxea o0lleoted, ‘e as3umg
independent school disyTict oreate» under generel law and thet
you have referance ig ron\not ap«'in~¢
aolleotor unler au :
tutes,

followst

" blocks of land, situaSed

™ (]
wfith g ate linite of sald oity or town
h)ye hgen rety 4 delinquent, or reported sold to
sa i ~ OV or the taxes due thereon, the
goverginy f mgy¥ prepare or sauss to de prepsred

iists B sYingMents in the same manner as provide
ed in this .ohaPter, and suoh liats shall be certified
2o by the mayor of said oity or town, 1if
any, and if said city or town hes no mayor, by the
presiding officer of the governing body. Artar said
lists have been properly ocertirfied to, the governing
body of the oity may cause liste of delinguents to
be published in a newspaper as provided for State
and oounty delinquent texes in this law., When
twenty days from the date of last publication of
sald liat or lilsta of delirnquents has elapsed, the
governing body of the oity or town may diredt the

*
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oity attorney to file suits for sollectiocn of said
taxes, or said governing body may employ some other
adtorney of the county to file suits snd the oity at-
torney or other attorney filing ssid suits ahall ve
entitlad to the same fees =z8 allowed the county at-
torney or diatriot attorney in suits for oolleotion

of State and county taxes, tO be taxed as costs in

the sult, Independent sohool distriocta may colleot
their delinquent taxes as above provided for cities
and towne, the achool board perfornming the duties
above descrided for the governing dody of oities,

end the presideant of the school board perforaming the
duties adbove prescribed for the mayor or other presid-
ing officer. The sochool board may, when the delinguent
tax lists &nd records are properly prepared and resdy
for suits to be filed, instruet the ocounty attorney to
file said suits, If the sohool bBoard instructs the
county attorney t¢ file said suits and hs fails or re-
fuses %0 do sc within sixty days ithe sghool board may
employ some other attorney of the county to file suit,
The county attorney, or other attorney, filing tax
suits for indepsndent school distriots, ahall be en-
titled to the same feos as provided by law in suits
for State and gounty taxes, No, other county offiesr
shell receive any fees unless services are aotually
performed, and in that evend he shall only receive such
fees as are now allowed him by law for similar services
in oivil auits, The employment of an attorney to file
auit for taxes for cities, towns or independent sahcel
diatriots shall authorize said attorney to file said
sults, swear to the petitions and perform such other
aots as are necessary in the collection of said taxes,

"All laws of this State for the purpose of colleot-
ing delinquant State and county taxes axe by this law
made available for, and when invoked shall be applied
to, the collection of delinquent taxes of cities &and
town# and independent sohool distriots in so far as such
laws are appliocable,"

e have express statutory suthority for the appointment
of a distriot tsx assessor and oclleotor and the paymsnt to him
of a percentage of collections not excesding four per cent as his
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compensation, Artiocle 2781, Revised Civil Statutes, Or, the
district may require the county a2sseasor and collector to agt aa
such for the district, rsceiving ocne per ocernt respesotively for
assessing and colleocting the taxes, :irticle 2792, Revisced Civil
3tatutes, And srticles 7338, Revised Civil Statutes, and 7335a,
Vernon's Civil Statutes, anthorizing the employment Of =R ate
torney to enforoes or essist in the asnforcement of delinquent
taxes for a percentage of collections not exaeeeding fifteen

are available to independert 3chool distriats, Bell vs, Hanse
3814 Independsnt ohool Distriet, 129 5, W, (24) 629, Supreme
Court,

In view of the provisions contalned in the lest para-
greph of Article 7343, Reviced Clvil Statutes, deciaions and ru-
lings ocncerning tha power of commissioners' courts to make ¢on-
traots rfor the collection of delinquent 3tate and ocounty taxes
are pertinent to your inquiry. In our Opinion Yo, 0-197, we
beld that a cormissioners' ccurt could not meke a valid contract
with 2 person not a lawyer embodying an obligation on the part of
such person to perform-all the services contemplated by irticle
7338, the filing end prosecutlon of sults, ete,, and 1n our
Conference Opinion No, 3084 wo hsld that sucsh a contraet could
not lewfully be made between a county as "first party"™ and two
persons, one & licensed attorney and the other not, as "second
perty." e now express the further visw that only & lloensed
attorney may be employsd under the authority of srtiocle 7335,
sxcapt a@ to obtaining ebstracts. Cur ressong are several;

{1} The statute only authorizes the contrzct %o be made with a
"oompetent attornsy" and he is subseguently spoken of as "the
attorney with whom such contrcot hass been zade," (2) The con-
tract may be nade only safter notice to the ocounty ettorney and
faflure on his parts to take sufficient eoction, evidenoing an
intent to suthorize employment of somecne to perform the ser-
vices declined to be given by the county attorney., Notice is
not required to be given the colleotor. ({3) Other than as to
having abstracta made, the services therein authorized to be con-
tracted are predominzntly -~ if not altogeother - legal services,
(4) During the period of tire, 19056 to 1915, the statute, .Art.
7907, Revised Civil Stetutes of 1911, provided for a oontrsot
to be made with “any persan” to oolleot delinquent State and
county taxes for a maximum compensation of ten per cent "except
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in o0:828 of abaclule nedcssity to enploy an attorney,”® eots,

+he present stiwute encotod In 13L3, 28 zlready actad, simply
authorizes the gontr=ct t0 bhe nsde vith a "competent attorney,”
instend of employing the lanpucges of the prior ststute,

Lafd tho exprass trovisicns $hus siade for the colleoe
ticn of taxes, and noce of whioh embrace the suthority to make
such gontradts with poasatiisraeys, may such power be 1mpylled?
In our opinion, no. _

: It sesns plain to us shat 1¢ ia a pert of the tax
agollectorts duty, of wall as hla privilege, to 00llest deline
quent taxes, Ia viow of the atatutes :.ationsd above greviding
for a t2x oollestor and his coapensation, we 40 anot belisve the
trustees of the distrist can relisve ths sollactor of bis 4ut
or feprive hinm of the conmissions whiah he would aarn upoa aeole
leoting suok delinjuent taxes, In effeot, such setion by the
trustces wonld be a repeal ia purt of the lows fixiag the dutias
und compensstion of the tax oolleotor,

Yrom Zasterwood vs, Fanderson Sounty, 62 3, ¥, (24)
8%, Comnlssion of .ppecls, vwe juotel

*Ire numer %0 orovids for the collescilion of
dalinzuent Sazes, a-d prescride the eonpensstion
to ba ;«id for ssyvices rondorsd Ia Shat roageot,
rosidas ~xoluaively {n the lepisl.t:re, Unier this
povwer, tha commiseli-ners'! ossurd of a2 county ney te
panted authority to maks Bindiag contracts looke
122 Lo thae oolleotion of lelinquent tires, s:d to
the payzent of a2 p-rY of the oolleatiszs, as some
pensetisn for sorvices curormasd dn thet raspeat,
Sherokes Sounty v, Odumi 118 “ex, 288, 18 5, ¥,
{24} 5381 Counmsssicnera’ Tsurt v, Walinaa. 118 Tex,
279, 18 54 e (24) 538, 3Zxoept se given bdr atatube,
s gomniasicnsra! court ia gowarlaa: to contract in
the rospects ranticacd, ¢ & *

ve take the Lfollowlng from the ozinlon of tre Supresxe
Jourt in “hitre v, 2105111, 114 . ﬁ. lﬂﬂ) 230:

*4, The Legislsture ha. the sale power %o
provids for the qullection of delinjuent taxes
aund to £1ix the ocmrensati-n ©o 14 psid for suoch
services, It is also true that the oumalasioners?
courts derire thelr power to sxecute sontrsots with
rosp:3t %o the caellecti-n of delinquent tuzes oX-
alusively from the strgtutas, Xasterwood v, Hendere
son, Sounty, lex, COme Appey 82 8, ¥, (24) 68,"
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There being no express authority to make the contr=08
undor consideration with 3 none-attorney, and there deing stzatutes
expressly rroviding for collectors and oollecting attorneys, w=2
do not balliseve there is room for another by implication, '@
hive conaidered the caaass of Sli=p v3, .iss Sounty, 96 3, ¥, {24}
537, 2nd iuak County vs, laloney, 38 3, i, (2d4) 868, writs of
error refused, and we are aware of 3o%s oonflict between our
%0ldlng and some of the langu:age in those casca, But, in bdoth
of them there wore elexents of satoppel santering into the court's
oonsideration, The sourt in the 31limp case guoted at length
from and relisd lorsely on the ldaloney ¢23: e, ind the opinion
in the latter oass in turn relied strongly on Balley va, Aransas
County, 102 4, 4, 1159, vnd Von ~osenbarg vs, lovest, 173 3, T,
508, Howsver, the Falley 0ase arose during the life of the above
mentioned :rticle 7707, Cilvil Statutes of 1911, (see, 8, o, 130,
Pe 319, :ots 3I0th Lag.f wihiich expressly authoriz
.nd, the Von Rosenbarg cuss involved ths authority of the come
misstonsra' court to employ persons to dlscover and plaoes on the
assessnent rolls omitted peraonal property. +he court exprossed
the opinion that it was not the duty of the assessor to perform
such service, but that if he was under such duty Shen “the qone-
missioners' oourt had express authority to make the sontreoct «-
by virtue of irtiocle 7560, R. 5,, wherein the commissicners?
courts are authorized, in the svont the assessor fails to pere
form any of the duties required of him by law, to employ aome
other person to perfora such dutles,” .

From the opinion of tha Galvaeston Court of CGivil spe
pesls in Margusrd ve, Darris County, 117 <. ¥, (2d) 424, we
quotet

“(5) while the Comaissionsrs' JSourt may validly
enploy 'skilled experts'! to vslue for taxstion pur-
poass property in speoial instsnces, whare technlcal
equiprent 1= reguired, since this contraoct - by its
axpress toims - ombreccs a valuction of the entire
taxabdle proparty of Harrls Couaty, as reflected by
its tox racords, it necessarily supersedes the powers,
duties, and functiocas of the tzx assassor and colleog~
tor, and sinoce those duties sre devolved by law upon
him, zuch aa sttenpted smaployment by that body of
other perscns to, in the first inast:noce, perform
such duties instead, is an expenditure of publie
funds for an unsuthorized purposa, * * *"

¢4 the eunploynent.
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The oase of Stringer vs. Franklin County, 123 S, W,
11648, by the Texarkana Court of Civil Appeals, closely supports
our sonalusion, ‘'8 base our opinion upon it, and the lerguart,
MeCill and iesterwood oases, supra, and whet appeals to us as
being the better reasoning. Suoh ocontraats must find authority
in the Statutes, Article 7338 euthorizes a contreot for the
solleation of delinguent texes for a per aent to be made with
only an attorney. Hence, there is no authority to make such
a oontract with any other, Qur answer to your question
therefore is a negative one,

~ Yours very truly
ATTORKREY G&aNERAL OF TEXAS

By 4&é£~,_//é?5E2444,_(

Glean R, Lawis
Assistant

GRL:EP ADPROVEDDEC 18, 1940
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