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Homorable D, Richard Vogos
County Attormey

Wilson Coumty )
Floresville, Texas N

Dear 81ir: Opinion No. 0-2972 Voo
Ret Is the 15¢ vided fol under
Sectiom 1 of-Article 1040 a
fee of office and doas 1% have
to be socoumted for? ~

Your receant reguest ?6r an opinion of thiQ’&apart-
ment om the above stated que;tiol'hal baan received.
&

We quote from your 1etter as !ollovsz
Vs

"The Sherirt!s\Dapartaant Has requested an
opianion as to whother .or mot, Sectiom 1, of Arti-
cla 1040, Code of Crimiaal Proaadurp, providiag:
1. Por tho safokeep-of sach prisofier for each
day the sum/of fifteem cents, mot to exceed the
sum of tvo humdred dollars per momnth,' comstitutes
fees of orfice\that have)to be accounted for.

., S

AIn tnis commecti6a ¥ have examined 261 B.W.
53V ik 3.W, (2nd) 302, but simes I do mot
zd%e/availabla 203 85 hhs, I have beer urabdble

oxanlno the 1atter doeiliol.

\ *In the QuJ of Bimford vs. Harris Counmty,
261 8.W.- 535, imx commeetiom with the above provi-
sion it 13 eld:

”'In other vords, ve thiak the
primciple of exclusior applies, and
that the Legislature, 1z thus separ-
ately clagsifying these iftems, amd pro-
vidimg specifically only that the net
profit from ''the support aasd masintem-
aance!' of prisomers should be report-
ad as a fee of office, which had not
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hitherto beea soc under the Hamuwond decli-
sion, meant theredy to exclude from the re-
quirement the other item mot s0 mentiomed,
the 15 ceats per day charge for safe-kaep,
and 30 imatemded that - up to the $200

1imit - 1t should be retaimed by the sher-
iff as am extra allovamce for which he vas
not requirsd to accoumt umder the fee bill.'

"In the case of Nolam County vs. Yarbrough, 34 8.
W. (2nd) 302, 1t is held:

"fWe have comncluded that the itam of
15 cents per day for safe-keeping vas not
intended to be included in that account.'
(The)account required by Article 1046, C.
C.P.

"Under these authorities I have advised the sher-
irf that the 15 ceants provided for under Ssction 1 of
Article 1040, wvas not a fee of office and 41d not have
to be aceountsd for.

"Please advise me vhether or not this is correct.”

After carefully conaldering the authorities above men-
tioned and other pertinemat statutes as hereinafter mentioned ve
are unable to agree with the conclusioa stated ia your letter.

Article 1040, Code of Criminal Procedure, reads as
follovwsi :

"For the safe keepimg, support and maintes-
ance of prisomers confined ia jall or umder guard,
the sheriff shall bDe allowed the following charges:

"l1. Fcr the safeksep of each prisomer for
each day the sum of fifteem cents, not to exceed
the sum of tvo hundred dollars per month.

"o, Por support and maintenance, for each pri-
soner for each day such an amount 28 may be fixed
by the commisslionsrs court, -rnvided the same shall
be resasomably sufficieat for such purpose, and in
no event shall it be leas tham forty cents per day
~opr more than severty .-flve cemts per day for each
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prisomer. The net profits shall constitute fees
of office and shall be accounted for by the sher-
in his apnual report as other fees nov provided
by law, The sheriff shall im such report furaish
an itemized verified account of all expemditures
nmade by him for feeding and msintemance of prisom-
ers, accompanying Buch rsport with receipts amd
vouchers im support of such items of expemditure,
and the differeace between such expemditures and
the amount alloved by the commissionmners court shall
be deemed to comstitute the net profits for wvhich
sald officer shall accoumt as fees of office.

"3. For mecessary medical bill amd reasonable
extra compensatioan for attention to a priscmer
during sickness, such an amount as the conmiassion-
ers court of the county where the prisoner is con-
fined may determime to be just end proper.

"4, Por reasonable funeral expenses in case
of deﬂtho "

Wilsom County has a population of seventeen thousand,
sixty-six (17,066) inhabitants, according to the 19430 Federal
Census and ve are inrformed that the couaty officilals of said
county are compemsated om a foe basis.

Articles 3896 amd 3897, Vermoa's Amnmotated Givil Sta-
tutes read as follows: '

Art, 3896. (3894) "Po keep accounts -
Bach distrlict, county and precimct officer shall
keep & correct statemsnt of all fees earmed by
him and all sums comii: imto his hands as deposits
for costs, together with all trust fumds placed
in the registry of the court, fees of office and
conmissions im & book or im books to be provided
him for that purpose, in which the officer, at the
time when such deposits are made or such fees and
commissions are earned and vhen any or all of such
funds shall come into his hamds, shall enter the
same; aad it shall be the duty of the county audi-
tor in counties having a county auditor to anmuslly
examine the books and accoumts of such officers
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ard to report his findings to the mext succeed-'
ing zrand jJury or district court. In coumties
haviag no county auditor, it shall be the duty of
the Coomissiomera' Court to make the examination
of said books and accounts or have the same made
ard to make report to the gramd jury as herein-
above provided.”

Art. 3897. (3895) "Sworm statement -
Each district, couaty and precinct officer, at
the close of each fiscal year (December 3lat)
shall make to the dlstriet court of the couaty
in vhich he resides a svora statemeat im tripli-
cate {om forms desigmed and approved by the 3tate
Auditor) a copy of which statement shall be for-
varded to the 3tate Auditor by the clerk of the
district court of said coumty within thirty (30)
days after the same has beem filed in his office,
and one copy to be filed with the coumty auditor,
if any; otherwise, sald copy shall be filed with
the Commissioners'! Court, Said report shall show
the amount of all fees, commissions and compen-
sations vhatever earmed by saild officer during
the fiscal year; amd secomdly, shall show the
amount of fees, commisalions and compensations
collected by him durimg the fiscal year; thirdly,
said report shall comtain an itemized statement
of all fees, conmissions amd compemsatioms earmed
during the fiscal year which were mot collected,
together vith the mame of the party owiag said
fees, commissions amd compensatioms. Saild report
shall be filed mot later tham February lat follov-
ing the close of the fiscal year amnd for each day
after said date that sald report remains not flled,
said officer shall be liable to a pemalty of Tweaty
Five ($25.00) Dollars, vhich may be recovered by
the coumty in & suit brought for such purposes,
and in addition said officer shall be subject to
removal from offlice.”

Phe last two paragraphs of Article 3891, Vernom's Re-
vised Civil Statutes, read as follows:

"The compensatloms limitationms and maximums
herein fixed in this Act for offilcers shall include
and apply to sll officers memtioned herein im each
and every county of this State, and it is hereby
declared to be the intemtiom of the Legislature
that the provisions of this Act shall apply to each
of sald officers, amnd any special or general lav
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inconsisteat with the provisioas hereof is haereby
oxpressly repealed in so far as the same may be
inconsistent with this Act.

"The compemsatiomr, limitations and meximums
hereim fixed shall also apply to all fees sad com-
pemsation whataoever collected by said officers
in their official capacity, vhether accountable
a8 fees of office under the preseat lav, and any
lav, gemeral or special, to the comtrary ia here-
by expressly repealed. The only kimd and charac-
ter of compemsatiom exempt from the provisioms of
this Act shall be revards roceived by Sheriffa
for apprehemsion of criminals or fugitives from
Justice and for the recovery o&f stolem property,
and moneys received by County Judges and Justices
of the Peace for performing marriage ceremonies,
wh ¢h sum shall mot be accountable for and not
required to be reported as fees of office,”

It appears that the terms of the last above quoted
- article are imclusive, to the extent that in order for fees
to be exempted thereunder, they must be specifically excluded,

In the case of Nichols v, Galveston County (Sup. Ct.
of Texas, 1921), 228 8.W. 547, QGalveston County sued the appel-
lant to recover certain fees and commiasioms received by him as
Tax Asseasor amd Collector of Gelvestom Coumty, who also per-
formed the dutlies of Assessor amd Collector from drainsge dis-
trict for vhich latter service he received a compemsatiom for
vhich recovery vas sought. The Court, im comsidering the case,
compared the articles under vhich compemsation 1s allowed to
Tax Assessors and Collectors for thelr services in assessing
and collectiang taxes of drainage districts to the article under
wvhich the Tax Assessor aand Collector of the couaty mry be de-
dgaatod Assessor and Collector for am imdependeat school dis-
triet, and receive im retura for asoting as such certain commis-
siorns. The Court comsidered situations arising under each arti-
cle wvith respect to accountability of commiassioms received
thereunder to be completely anslogous, The court cited the case
of Fllis County v. Thompson, 56 3.W. &9, quoting from such case
in the following lenguage:

"The phrase 'fees of all kinds' embraces avery
kind of compemsation allowed by law to a clerk of
the county court, unless excepted by some proviso
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of the statutes.... The exceptions are so defim-
ita that by implication all fees mot memntiomed im
the exceptions are excluded therefrom, and there-
by included within the requiremeat of the act.”
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fully advised that it is the opinion of this departnent that
the above meationed compensation received by the sheriff for

the safe keeping of prisomers is a fee of orrice and must be
accounted for as such.

Trustiag that the foregoing fully amavers your in-
quiry, ve are

Very truly yours
ATTORNEY GENERAL OF TEXAS

BY [askell tfiblirean

Ardell Williams

Asgistant
AWLAW LDTROVETJAN 2, 1941
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