OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GEnALe G. Mans
ATTONNEY SRNARM.

Honorable Oharles T. Banister
Criminal Distriet Attvorney
Coreicana, Texas

Dear 8ir:

& viclation of the
the ssamissionsrs' sours

Jamsary 1,.1041, of She
ark, vhe L& relaled to the

Sners’ eourt on and after Jamary
1, 1% the follewing t The Gounty
Jutge eiest and the wife of Ransom had She
sams grandmother but 4ifferent susuuﬂuﬂ.
As a rosult, the methar of tha Ceusty Julge
eleet and t‘a father of Ranvon's wife were
balf brother and sister, Ransom’s vife and

the County Judge elect srs thus Nalf firad
cousine,

NO COMMUMMNCATION I8 T8 BE CONSTRUES AS & DEFARTRENTAL OPINION YNLESS APFROVED BY TNE ATTORNEY SENERAL OR FIRET ASKIBTANT
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*(2) If the relationship by affinity
between Ransom and the County Judge eleot
comes wishin the ssoond 4egrse olaasifioation,

- would it be legal for the incoming commission-
erst court sating in the absence of the incom-
ing sounaty Judge, after Jamuary 1, 1841, to
appoint Ransom county clerk, and oould fio
legally serve by suoh appointment?

*In explalining the faots incident to the
above situation, the Uouaty Clerk of Eavarro
County was re~elected in the Roveaber election
for a two year term beginning Jamuary 1, 1941,
A Tow days after the November elestion %hc
Counaty Clerk 41e4. The present commissioners'
sourt then met and made & tamporary appoint-
asat of the brother of the decessed gount
olerk, effective until Janmuary 1, 1941,
Jamuary 1, 1941, when the nev comaissioners'
ocurt of Ravarro County is formed, saild eocurs
will then appoint somsone oounty olerk for the
tvo year term beginning on that date.

“The law in regard to this matter is, of
course, based on Article 432 of the Texas Penal
Code, whigh forbids certain offieials from ap-
po:nhag, voting for or confirming the appoint-
ment of any pereon related within ths second
:;cru by c.rﬂ:tt: ;: 'uthllo:p ::z tm':a g..

sonsanguinity, your on Mo,
you held that it would be a vielation of Ar-
tiole 432 for a oity seuncil to appoiat a sity
attorney whoee wife wvas the first cousin Wy
eonsanguinity to the wife of the mayor.

*In gonasction with the second questien,
Article 430 Texas Penal Jode forbids the of-
fioials inoluded within Article 432 Texas Penal
Code from approving any actouat or drawing or
suthorizing the &rawing of any warrant or onrder
to r) any salary, fes or sompsnsation %o an
ineligidle officer or person, It is of course
necesdary for the commissioners gourt ¢o ap~
prove the payment of salaries to officials,
including the County Clerk, and it is the

" practioe in this county for the County Julge
to sign all salary checke.
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Arsicles 432 and 433, Vernon's Aanotated Penal Oode,
read as follows:

"ATt. 432, No officer of this 3tate or
any officer of any &letrict, county, sity
preainet, scheol 4istrict, or other munieipal
nb::vniou of':h%u '::t:h o:" any o{ﬂu{ t;r
|guder & ste striet, goua )
sohool diastriot, or other naium {c'nrd. ’
or of any oours, oreated or under
) ty of any general or epecial law of
this Btate, or any member of ths Lofuhtm.
ahall appoht, or vote for, or oonfira the
appointasnt to any offissr, position, alerkship,

. employaent or &duty, of any person related with-
in the asecond dsgree ©f affinity or wishia the
third degree by consanguinity to She person so
appointing or s0 voting, or %0 any other mesmber
of any such board, the f.oguhtun. or sours
of whish sueh parson so appointing or voting
may be a nesber, vhen the salary, fees, or eom-
pensation of such sppointee i¢ 30 de paid for,
directly or indirsetly, out of or from publis
funds or fess 0f offioe of any kind or sharacter
m‘.ﬁ““..o

"Srt. 433, The Anhidbitions set forth in
thls law shall apply to and inelude the Governor,
Lisutenant Governor, Speaker of the Rouse of
Representatives, Ralirosd Counnissioners, head
of the departaents of the Btate goveramens, Julges
and amders of any and all Boards asd uu-h
establishing by or under the authority of any
gensral or spesial lavw of this State, sesbere of
the Legislature, mayors, sousissicasrs, resorders,
alderatn and senders of sshaol boards of imeor-
perated eities snd towns, mublis sehsol Sruetees,
officers and senbers of feards of sansgere of the
State University and of its several branshes, and
of the various Btate edusational institutions,
and of the various State sleemtsynary Lustitu-
tione, spd of the penitentiaries. Thls enwmera~
tion shall mot be held t0 exelude from the opera-~
tion and effeet of this law !Il! person tneluded
within its general provisions. )

T
© A ot p— haai -
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In Tyler Tap Railroad Co. & Douglase vs, Overton,
1 App. Ct. of Appeals, seo. 833, 5634, 8306, the methods of
computing the degrees of oconsanguinity were stated by the
sourt as follows:

In oomputing the degree of lineal oon-
sanguinity existing betwveen two persons, every
generaiion in the direot course of rola%loa-
ship between the two parties makes a degres,
and the rule is the same by the oivil and oom-
mon lav. 7The mode of computing degrees of
eollateral consanguinity at the common and by
the canon law is to discover the comson an-
cestor, to begin with bhim to reckon dowmwards,
and the degree the two persons, or the sore
resote of them, is distant from the ancestor,
1s the degree of kindred subsiating between
thea, TFor instance, two brothers are related
to each other in the first degree because
from the father each one of them is one de-
gree. An uncle and nephev are related to
each other in the second degree, because the
nephev ig two degress distant from the common
ancestor, and the uncle is extended to ths
remotest degrss of collateral relationship,*

This departaent has continuwcusly held that first
cousins are related by consanguinity in the sevond degres)
the department has further held that degrees of affinity are
computed in the same way as .those of soneanguinity. That ie
to say, that relations of the vife stand in the same degres
of artinlty to the husband as thay are related to the [

B somsanguinity.

Under the nepotism statute of this Btate no officer
of the Btate or any munioipal subdivision thereof, nor any
officer or member of any State or municipal board, shall ap-
poins, or vote for, or gsonfirm the appointsent of any office
of smolument, of any person related within certain specified
degrees to or to any other meaber of sush Board, vhen the
ocompensation of suoh person is $0 be paid ocut of pﬁ‘l&c funds
or fees of ofrioe of anykind vhatsoever. Evasion of nepotias
by trading, and approval of the accounts or the drawing of war-
rants to pay the ecompensation of any ineligidle officer or
person, ars aleso dealt with. The statute provides also for
the punishment of any person wvho violates any of its provisions.



Honorsbdle Charles T. Eanister, Fage O

This department held on Septeaber 13, 1932 in an
opinion written by Honorable Beott Galnes, adiressed to Hone
orable L, L, Roberts, County Auditor, Hutohinson County, Tex-
as, that “there is mo distinction to be drawn between the
hait-blood kin and the full-blood kin under the anti-nepotism
law, and the bhalf-blood relationship would be within the same
degree ar that of the full-dlood.” ,

*When the relsationship by consanguinity {bdlood) is

daterminall. there 42 no Aiffimlty in arriving at the »melation-

WO W o - A A W W of T W R T e, v wea -——

ship by afflutty {warriage), broause a woman's busband would
be related vithin the same &ogroo by affinity that the woman
is herself related by consanguinity, and vice versa."®

Under the above stated faots the County Judge eleat
and Nr, Ransom are related by affinity in the ssoond degree, a
degree coming within the above mentioned statutes prohiditing
the appointuent, eto. )

Therefors, you are raspectfully advised that 1t s
the opinion of this Jdepartment that it would be a violation of
the nepotism statutes for the coamissioners' sourt to appoint
Hr. Ransom to fill the offloe of county oclerk.

¥ith refersnoce to your second question it would be
ismaterial whether or not the incoming County Judge was adbsent
or refused to act in the appointment of Jr. Ransoa by the ooa-
missioners' oourt. Therefore, your seoond question is respeot-
fully answersd in the nagative,

Trusting that the foregoing fully answers your in-
quiry, we are

Yours very truly
ATTORNEY GERERAL OF TEXAS

rletl Ledtlogomn

By
Ardell Williame

| Assistant
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