OFFICE OF THE ATTORNEY GENERAL OF TEXAS

GERALD C. MANN " AUSTIN

Honorable Tom L. Hartley A -

Criminal Vistriot Attorngy -
Jidalgo County . : -
Edinvurg, Texas -~

Dear BAPS .. Attentien; Mr. H. N,

~ Opinicn ¥o, 0-3027
Re: Exeapticon Ir
- owned by ¥illa

4
Contrel 2nd InprGVSE
- Zo. 1 forxeservolr site\ nothyet.
conatroted. '
We are in reoeip o{/JQEFQrco nt recueat for an
opinlon oonecerning tha sxe@ptidn rrow jaxation of e¢srtain
1sad owned by the ¥illacy Sgunty ¥ater Control snd Improve-

asnt Uigtrict No. 1. The facte arposr in your lettsr whioh
reads 1o part as folidway : _ :

. "The W
qrovemeut

of ketar
ganized, to\acquire lang suffigient for three

- . separate storggexeservoirpg. The Listrict has .
S 1t anf\maintrified txo of these reservoirs,
TS ither %gna by the State Board of . .

,000,00" earmarksdfor the
r‘pn\gf res oir Ho. 8. There are
8 oh the proposed site for Reservolr

328.9 a0

*Tthe Mater Distriot is at presant using

act 0f land set aside for Resservoir No.

3 as pasturd. It 1a the contention of the Vater
DPistrict that bDecause this land had to be pur~
chased at the instance of the State Borsrd of
Water Engineers, for water storage, that it is

a governmental funotion of that Distriot and
that they should not have to pey taxee upcn the
eame,.” '

NO COMMUNICATION 18 TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY OENERAL OR FINST ASSISTANT
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Seotion 2, of Article VIII, of the Conetitution
of "“exas, provides in part as follows:

'Ail ococupation taxes ehall be eguel and
unifora upon the same class of aubjescte within
the limits of the authority levying the tax;

but the legielature may, b neral lawgl 8 X
2ot _from taxation nubfio property used lor
public purposes; . « . .

Artiole 7180, R, C., B. 1926, contsine the follow-
ing provisioni - _

*The following property eshall be exempt
from taxetion, Sowit:
[ ]

- * -

*4. Fublic property. = All property, whetner
real or personal, belonging exclueively to this
3tate, or sny politiocal subdivision thereof, or
toe United States, . . .4 :

At we understand the facte in this case the land
in cueetion wae purchzssd, and is owned exclusively by the -
Villeecy County Water Control Improvement Distriet No. 1.

It wae neld in Bexar-Kedina-Atascosa Counties Water Improve-
.. ment Digtrict Mo, 1 v. State (T.C.A. 1929, vrit refused),

21 5, w. {24) 747, that water improvenent districts organice
under the authorieation contsined in Artiocle 16, Bection 89,
of the Conetitution of Texas, are politicasl subdivisions of
this State, within the meaning of the above statuts, and the
property in thst case within the scope of the constitutional
Provisions,

The language of Chief Justice Fly, in Bexar-~Nellinas
- Atascosa Counties W, I. Dist, No. 1 v, State, suprz, would

. appear to0 be oonclusive upon this phase of the question. Ve
Quote in part from the opinion of the court.

"The only issue in this cruse 1g: Has ¥edina
county the power and authority to asssse and col-
lact texes, state and gounty, on the dama, reser-
voirs, canals, dltohee, and other property neces-
sary for the conservation and dlstribution of
vaters in the distrioct?
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*It is provided by article 8, | 2, of the
Constitution of Texas, that the lagislature msy
by general laws sxewpt from Saxation publie
property used for vublio purposes, and in pure
suznoce Of that authority enacted Rev, 8t, 1925,
art. 7150, in seotion 4, of which 1t 3s provid.-
sd: ALl property, vhether real or personal,
belonging sxclusively to this Stats, or any pol-
iticsl é&ivision thersofl,' sghall be exempt froam
tazation. The very statutory regquirements for
the creation and formation of water improvement
districts would seem to stamp them as politiosl
diviaions of the state. All the mashinery used
to form thea is through sgencies of the state,
the oounty Jjudge, the commissioners' ocourt, the
election instrumentalities, the district court
to establieh the validity of the issuance of
btonds, the powers of taxation, restriocting the .
use ¢ such taxation to diecharge the prinsipal
and interest of the bonds, the slection of 4i-
rectors, £ll thess are governmental powers pro-
vided for in dstall by law. The district is

L U g

. -3 .not an ordinary sorporation org-nired for pur-
- poses of gain to ite members, but is a pudlic
S ' agency, ueing the money raised by taxation to
o advance the interests of the lawdowners within

g > its Juriedliotion. It is a political corporation
S ‘or divislion of the state which has principally
for its objleot the adminietration of the govern-
ment, or to whioh the powers of government, or

a part of such powers, have been Jdelegated.”

@ - v

*The next subdivialon of the section (Art.
16, Seo. 59b, Constitution) provides for the
formation of digtricte essential to the purnoases
of the amendment ‘which 4istricts shall be gov-
ernxental agencliee shd bodies politic and cor-
poraté with such povers of government and with
the guthority to exeralee sush rights, privil-
epeg and funotions concerning the subject matter
of tais amendiment as may e conferred by law.!

“. . . It 18 a'governmental agenoy and body
Jolitic and corporate,' which ie a clear definl-~
tion of a 'political division' of the state,
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clothed with governmsntal powers and funotions
and exempt frem taxation.,* S

The property to vhich you refer is therefore ex-
expt under.the terma of Beotion 4, Artisle 7150, R. C. B,
1926, unless thé sxemption of the statute, as applied in
this case, is brosder than -the suthorization granted to
the chlsinturo Ain Artiole 8, Section 2 of the Constitution
cuoted above. o

T e r—

In order to fall within the rrovisione of Artiocle
3, Seotion 2, the property must not only bs public property, .
but also "used for public purposea®. Reservolr Ho. 3 has
not yet been constructed on the acquired reservolr site
and the land is not now being us9d for recervolr purposes
but is used gs a pasture. Whether by the district or by
leage :o third partiee does not appear Irom the letter of
reguset.

A taorough reviev of various constitutionsl pro-
visions, =nd @ construction of the phrase "used for public
sur-oses®, as employed in Seoction 2, of Article 8, was given
bty the £astland Court of Civlil Appeals 1n City of Abilene
v. State (1937, writ dismissed), 113 8. W. (24) &31. 1In
that cace the City of Abllene had aoguired land in Jones
County for the purpoese of a reservelr site for impounding
water for the use of the ocity. The city had procured froam
the prover suthority the necesesary appropriation of water,
dons engineering work, and authorized the issuance of bonds,
but had been unable to soquire all the land nocessary 2nd
had nct done any construction work or actually us#d eny of
the land for reservoir purposes. for five years prior to
the suit the oity had been leasing the land for agricultural
purposes for aggregate annual rentals of approximately 22600.
The land was under lesse at ths time of the suit, All leases
had been subjest to ths right of: the city to bulld the dam
and reservolr at sny time, the oity not heving abendoned its
intention to aceomplich the purpose for which the lands were
acquired., The court discussed the question at length and ex-
Pressed ite conclusion in the following language:!

"It is, therefore, our view that when the
facts ¢f a given case establigh the ownershlp
of property by a municipal corporation, which
hzs been scquired for an authorized public pur-
vose, and the purpoee for which it le owned



>
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end held has not been abandoned, such property
18 0 be recarded as used for nublie purposes,
and the Legislature has the power to provide

by general law for ite exemption from taxatioa.®

The court further held that although Artiole 7160
is more cozprehanaive than the piwer whioh the Legislaturs
posssssed 1t may be opsrative as an exercise of all the
pover the Legislaturs had, and therefore valid to the extent
of deolaring an exemption of public property used for publioc
purposes.

. See also City of Dallas ¥. State, (T.C.A., 1930
writ refused), 28 8. W. (2d&) 937, applying the exemption to
a reservelir gite, and further holding that the exemption s
applicable, although the reserveir site to be used for pub-
lic purposes 18 situated in another gounty.

It 1s our opinion that your interpretation snd ap=-
plication of the law 1s ocorrest, and that under the faects pre-
sented, the land acquired and held for the purpose of ocon-
structing Reservolir No. 3, by the Willaosy County Water Con-
trol and Improvement District No. 1, 1s exempt from taxatlon.

We anolose herewith a copy of opinion XNo. 0-2037
paesing upon a related question with reference to the Lower
Colorado River Authority.

Yours very truly
- ATTORNEY GERERAL OF TEXAS

By ,4ézi??‘5‘ ‘
CecAl €. Cammack
OCC: LY . , '

ENCLOSURK

APPROVEDFEBR 12, 1941

ATTORXEY GENERAL OF TEXAS




