OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

GERALD C. MANN
mm

Nonoradle Tom Seay
Qounty Attorney
Potter County
Amarillo, Texas

Dear Birt  Opinion No. 0-3081

cppointnnnx of a ¢

Your recent roquout

upon the question as is hereij .har been received.

rs' Qor of Potter Oounty
A ve pobtain the wpinion of your
office aa to ¢ 1r pover to suthor 3o the appoint-

The District Attor-
and his brief is

t Attormney, dut, in viev
your office has on many occasions

cited as/authority by the District Attorney,
t pset o ceall this to your lttontion.

this is borme out by the emergency clause in the
caption to H.B., No. 59.%

House B1ll Ko. 59, referred to in your letter, reads

&8 follovss

"Section 1. In any Judioial Distriet composed
of three counties, whore th:- population of said

ssioners'
authorilo

aton of this“department
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counties totals not less than fifty-six thousand and
one (56,001) nor more than fifty-seven thousand and
rifty-three (57,053), scoording to the last Federel
Census, the Distriet Attorney shall receive from the

Btate of Texas as pay for his services the sum of

Five Rundred ($500.00) Dollars per annum, as provided
for in the Constitution, and, in addition thereto,
shall receive the sum of Thirty-five Hundred (§3,500,00)
Dollars, vhere all commissions and fees of said offioce
smount ‘o as muchj naid salary to be paid, hovever, in
the sane manner as nov provided for the Pive Rundred
($500300) Dollsr payment as fixed by the Constitution.
All commissions and fees alloved District Attorneys

by lav, exoept in escheat cases, shall ¥When ceolleoted
be paid to the Distriot Attorney of the Counties in
vhich such fees and commissions were earned, vho shall
pay the same over to the State Treasurer. :

"Sec. 2. Any such District Attorney is hereby
authoriged to appoint an Aasistent District Attormey,
vho shall receive from and after March 1, 1931, as a
salary the sum of Three Thousand ($3,000.00) Dollars .
per annum, payable by the State of Texas monthly, and
such Assistant shall be removahle at the will of the
District Attorney.

"Sec. 3. Any such Distriet Attorney shall also be
authoriszed to employ tvo additional Assistant District
Attorneys vith the consent of the County Judge of any
county composing said distriet having the largest popu-
lation of the three counties; one of vhom shall receive
a salary of not to exceed Three Thousand ($3,000.00)
Dollars per annum, and one of vhom shall receive a sal-
ary of not to excesd Tvo Thousand Five Hundred ($2,500.00)
Dollars per annum, the same to be payable monthly, eand
said District Attorney 1s further suthorized to ogggi
a stenographer, vith the consent ol suc ounty ugge,
vho sEEEI ge 2ld in same manner not to exceed One

housand EFight Rundred ($1,800.00) Doliars per annum,
and he may also employ two Investigators to be paid in
the same manner, one not to exceed Two Thousand Four
Rundred ($400.00) Dollars per annum, and the other not
exceeding Fvo Thousand {$2,000.00) Dollars per annum;
said last twvo named Assistants, Investigators and Steno-
grapher shall be paid by said countles in proportion to




jonorable Tom Seay, Page 3

" the respective populations of each by varrants
dravn upon the general funds thereof. {under-
scoring ound)

"Sec. ¥, Baid Assistant District Attorneys
shall have all of the povers nov authorized by lav
for Assistant Distrioet Attorneys, and all of ssid
employees may De removed at vill by the District
Attorney.

"Sec. 5. Baid counties shall each De authorized
to pay not to exceed Bix Kundred ($600.00) Dollars
Per annum %o the District Attorney for expenses in-
curred by him in the preparation and eonduocting of
oriminal affairs of said 0ffice, Dut vhich shall con-
stitute no part of his salary; said funds to be ex-
pended on the svorn ¢laim of the Distriot Attorney,

to be approved by the County Judge of the respective
counties. ' :

"S8ec. 6. 8hould any seotion, or part thereof,
be held unconstitutional, it is heredby declared
that it is the legislative intent that the remaining
part of this Act vill have been passed vwithout such
invalid section or part thereof.

| "Sec. 7. The fact that there is no lav providing
adequats salaries for District Attorneys in and for
the sbove defined districts, and there is no lav pro-
viding for the deputies, assistants and stenpgraphers
for such distriots, oreates an emergency and 4n emer-
gency and an imperative public necessity that the Con-
stitutional Rule requiring bills to be read on three
several days in each House be suspended and that this
Aot shall take effect and be in force from and after
its paasage, and said Rule is hereby suspended, and
it 1s so enacted.”

House Bill No. 59, supra, became effeetive April 15,
1931, and Articles 3886f, Vernon's Annotated Civil Statutes,
became effective Xovember 13, 1935, and reads as followvs:

"Section 1. From and after January 1, 1936, in
all Judicial Districts in this State the District
Attorney in each such District shall receive from the
State as pay for his services the sum of Four Thousand
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Dollars ($4,000} shall inolude the Five Hundred
Dollars ($500) salary per year nov alloved such Dis-
trioct Attorneys by the Constitution of this State)

meamerd Adowse Gad dow 2931 Teldd ad ol Ml abould cba de bWl
PEVVLRLIUYN WSV LM Bidi YUULUDLEL VMADWIAVWE ALl WULLAD

State composed of tvo (2) or more counties in one
(1) of vhich such counties there is & oity contain-
ing the population of not less than ninety thousand
(90,000) inhabitants according to the last pres
Federal Census, the District Attorney of such District
shall recelve from the Btate as pay for his servioces
the sun of Pive Thousand FPive Nundred Dollars ($5.500)
r year, vhich said Five Thousand Five Jundred Dollars
$5,500) shall include the Pive Rundred Dollars ($5C0)
salary per year nov alloved such District Attorneys
by the Constitution of this Btate. Such salary shall
be paid in tvelve (12) equal monthly installments upon
verrants dravn by the Comptroller of Public Accounts
upon the 8tate Treasury. Provided that nothing in
this Aot shall be oconstrued so aa to deprive District
Attorneys of the expense allowvance alloved or vhich
may hereafter be alloved Dy lav. -

Dollars “t,ooo per year, vhich said Pour Thousand

"Ses. 2. All monles heretofore appropriated by
the Legislature to pay fees, salaries and per diem
scoounts of the officers named in this Act are heredy

reappropriated for the purpose of paying the salaries
fixed by this Act.

"Sac. 3. Al fees, commissions and perquisites
vhich may be earned and collected by District Attorneys
affected by this Act shall be paid into the County
Treasury of the counties in wvhich such fees are earned
for the account of the proper fund,

"Sec. §. Nothing in this Act shall be construed
to repeal or in any manner affect any lav nov in exist-
ence vith reference to Asslistant District Attorneys,
Investigators or 8tenogrsphers in Judicial Districts
included 1in this Act.

"Sec., 5. Nothing in this Act shsll affect Criminsil
District AUDrne;s whose district 1s composed of only
one (1) county.
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It 1s to be noted that the last ensotment by the Legis-
jature does not expressly repeal Mouse Bil)l No. 59, supra. Hov-
ever, the tvo statutes under oconsideration, herein, are in pari
pateria and their provisions in such respect cannot dbe reconcil-
ed,’ In such eircumstances, the older statute will be held to
be repealed by implication to the extent of the confliet. It
is presumed that the Legislature intended to repeal all laws
and parts of lavs olearly inconsistent vith ite later acts.

(39 Tex. Jur., page 135)

Hovever, it is to be noted that Section ¥ of Artiocle
3886¢, lpooirioaliy provides that nothing in this aot “shall be
construed to repeal or in any manner affect any lavs nov in
existence vith reference to Assistant Distriot Attorneys, In-
vestigators, Stenographers in judieial distriots included in

this sct,” House Bill No. 59, supra, vas a lav in force and
effeot providing for the appointment of assistant distrioct attor-
neys, investigators and stenographers, vhen Article 3886f, vas
enacted bgaghe Legislature as expressed in BSeotion & of
Article 3886f, 1t vas intended that nothing therein could be
construed to repeal or in any manner affect any lav in exist-
ence at the time of the passage of Article 3886f, with refer-
ence to the appointment of assistant district attorneys, inves-
tigators or stenographers. Therefore, House Bill No. 59 would
authorize the district attorneys, in those distrists coming
wvithin saild act to appoint assistant distrioct attorneys, inves-
tigators and stenograephers as provided therein, notvithstanding
the passage of Article 38867,

Ve have carefully considered Kouse Bill No. 59, suprs,
and it 1s our opinion that said House Bill Xo. 59 is unconstitu-
tional, for the reasons stated in our Opinions Nos. 0-2011, 0-735,

0-2127, and 0-2224%, copies of vhich are enclosed for your infor-
mation.

Our Opinion Ro. 0-2025 holdes that "the commissioners"
court has the legal authority and power to allow the district
attorney of Johnson County to employ a clerk in compliance with
Article 3902, Vernon's Annotated Civil Statutes.” Johnson
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county -1s 1in a judicial district conposed of thres counties.
¥e oenclose a copy of this opinion for your information.

Trusting that the foregoing fully ansvers your inquiry,
ve are -

Yours very truly
ATTORNEY GENERAL OF TEXAS

8 ol (Sl b

Ardell Willianms
Assistant
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