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Honorable Olaude A. Williams

Chairman and Executive Direetor

Texas Unemployment Compensation Commission
Austin, Texas

Dear Mr. Willlanms: Opinion No. 0-30B3
B Re: Are the mentioned individuals
in the employment of the
Liquidating Division of the
Board of Insuranoe Commis-
sioners within the meaning
of Article B22ib-17 (g)%

Your request for an opinion as to whether the in-
dividuals treated in the letter of Mr. Will G, Xnox, lLiquida-
tor, to Mr. Lee G, Williama are in the employment of the
Liquidating Division of the Board of Insuranse Oommissioners
within the meaning of Articles 5281b-17 (g), Vernon's Ravised
Civil Statutes, has been recsived. You have attached 2 copy
of the letter from ¥r. Xnox which reads in part as follows:

*The Liquidating Division of the Board of Insur.
ance Commissioners was crested and 1s maintained pur-~
suant t0 House Bill 249 of the 46th Legislature, in-
corporated in the Revised Statutes as Article 5088-C.
The writer is the Ligquideator design-ted by the Board
of Insurance Commissioners ¢nd 1s the Recelver ap-
pointed by the respective Distriet Courts in connec-
tion with the receiverships described on the attached
1ist., The Board of Insurance Commiasionera employs
all personnel of the Division, fixes salaries and has
the right of termination of employment at will. It
aprroves the 3salary expenditures along with other
exyense3d incldent to the recelverships.
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"The funds with which the employees are paid
soms from the estates of the receiverships them~
selves, The employees work variously on all re-
celverships as the ocoasion demands, No eompletely
assurahs aecount of She time spent in sonneetion
with the work of the respective re¢siverships is
maintained in the offliee dut an approximation is
kept as the basis of the proration of the employees!'
salaries frem the various receiversiiys., Payment
is made on the first and rifteensh of the montsh and
of course desurate records are kept ia the offiece
with respeet %0 the origin of "She funds with whioh
each smployes hes been paid during the life of the
receivership. The astuel prorstion of funds conse-
quently fairly assurately representss the apportion-
ment of time of each employee in the respective
1iquidations,”

Your request further states that “when Mr. Knox, as
Liquidator, takes over an insurance oompany, he often keeps
on its payroll certein of 1ts employees who are familiar with
its hulin.ll and who assist him in liquidetion process. On
these employees' wnges he pays soclal sescurity taxes to the
Federal Gcvernment, In addition he pays soclial) segurity tax
on the amounts of the wages of his offiece foroe which are
chargeatle agajinst the particular insurance company in ques-
tion. The services performed by these old employees of the
company 23 well as the services of the smployses of the
liquidating office are to be oonsidered,”

We are further advised thet the liquidation division
as oreated by statute is housed in a 4different office from
that of the Insurance Department of the 3tzte of Texas; that
the employees of the Liguidating Diviasion perform no dutlies
in the offices of the Insurance Commission; that the work of
the perscns employed in the Liquidating Diviaion is solely
thet of working on the various insurence companies thst are
in liquidazion; thet these per<-'ns are under the direct
supervision and control of Mr, Will G. Knox, Liguldator;
that they are chosen or employed by Mr. Knox subject to the
approvael of the Board of Insurance Comaissloners.

Article 5221b, Sectlcn 17 (e) reads in part as follows:
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"(e) 'Employing unit' means any individual or
tyre of organization, inoluding any partnership,
association, trust, estate, joint stoock company,
insurance company, or corporation, whether domestio
or foreign, or the receiver, trustee in bankruptoy,
trustee or suocessor thcroof. or the lezal repre-
sentative of a deceased person, which has or subse-
quent to January 1, 1933, had in its employ one or
more individuals perrormlng services for it within
this 3tate. . ."

Seotion 17 (g) (1) provides:

*(g) (1) '"Exployment' subjest to the other
rovisions of this gubsection, means service,inolud-
servigce in interstate commerce, performed ror
wages or under sny contrast of hire, written or oral,
express or implied, provided that any services per-
formed by an ndiv{dual for wages shall be deemed to
be employment subjeot to this Act unless and until

it is shown to the satisfaction of the Commission
that such individue)l has been and will continue to
be free from control or direction over the perform-
ance of such services both under his contract of
service and in fact.™ _ -

Section 17 (g) (5) reads:
"(5) The term 'amploymént' shall not ineclude:

"(A) Service performed in the employ of this
3tate, or of any political sudbdivision therect, or
of any instrumentality of this State or its politioal
subdivisions;"

The facts related in the letter of the Liquidator
as well as your letter show that there =re two clmsases of
rerscns to ce consldered {- thls orinion: PFirst, there are
these rersons that were in tle ex;lcorment of the company prior
to the appointment of the lLigquidstor, These i{7dividuals con-
tinue thelr employment for a sufficient period of time to
enable the Licuidater tec close out the business in that
particular office of the company. They are paid br the
Licuidator out of the assets ¢f the compsasny; “‘relr rlsce of
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employment rsmains the same; the only essential difference in
their employment being that the Liquidator is their supervisor
rather than the former officers of the company. They wers in
employment under the Texas Unemploymant Compensation Act prior
to the time the Liquidator took control of the business. It

cannot be disputed that under our statute they would have been
in employment if a receiver had been appointed by the oourt,

Seoond, there are other individuals employed in the
Austin offioce of the Liquidator, We are informed that these
persons perrorm their services in another and different offiee
and building from that of the 8tate Insurancs Commission; that
none of the ssrvioces performed by the persons in the liquida-
tion division pertain to the general duties of the 3oard of
Insurance ssioners, Their dutlies are confined sirictly
to the liquidations of the various insurance companies. The
salaries of zll of theae persons are apportioned upor time
" applied and are paid from the assets of the various insuranece
companies. The State of Texas pays no part of their salary.

At the time the Liquidator took possession ¢f the assets
of the varlous companies under a court order the equitable title
to the assets did not pass to the State of Texas but remained
for ultimate distribution to thelir oreditors =2nd polieyholders.
The Legislature placed the liquidation of the insurance companies
in the ccntrol of the Board of Insurance Commissioners and the
Liquidator, not for the benefit of the State of Texas but to
conserve the assets of the various estates for the benefit of
the creditors and polisyholders,

If a receiver had been appointed by the sourt to
liquidate the assets of the various oompanies now in the hands
of the Liguidator sucl & recelver would not have been an exempt
employer under the terms of our Act, Under the statute now in
force relative to the liquidatiocn of insurance companies, it
13 the duty of the Distriot “ourt to appoint the statutory
Liquidator as receiver of vArious companiea. He is appointed
recelver for each ccareny and acis as recelver as well as
Liquidator. As do other recelvers he muat tske the cath to
qualify es receiver.

¥e do0 not bellieve nor lntend to infer that perscns
‘n the emrloyment cf the Board of Insurance Comnissioners in
the performance of the general dutles of thelr office are in
enployment under the Unemployment Compensation Act, Clearly,
they &are not.
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The Unemployment Compensation Law of Texas was enaoted
to provide seourity to persons temporarily out of employment;
the employer companies were rsquired to sontridbute to a fund
to insure some relief from unemployment to their employees.

The eompanies being liquidated by our appointed officer
are private sorporations; the assets are those of private
individuale and the Liquidator acts for private dusiness and
not for the 8tate of Texes. See White vs, Boland, 5 N, Y
Sup. (24) 1lvy. '

We heve no deocisions of the courts of Texas upon this
question as the problem arises from the application of a newly
enacted schemd of social legislation; we 40 hawve a deoision of
the State of New York sustaining our position, In Re: Xinney,
14 N. Y. 8up. (84} p. 11, the eourt held the Stats Insuranece
Liquidator léadle for the payment of unemployment taxes gzon
the persons doing the liquidating work in his offiee. This
questior was certified to the Court of Appeals of the State
of New York, and im that opinion, founé B4 N, E. (24) 494, the
court held that the liquidator was not an exempt employer or
the unemployment compensation act,

The Federal Covernment has specifically provided in
28 USCA ]l24a that "any receiver, referse, trustee, or other
officer or agent appointed by any U, 8, Court who is author-
ized by sédid oourt to conduct any business or who eonduots any
business, shall, from and after June 18, 1934, be subjesct %o all
Jtate and looal taxes applicable to such business the same as
if such business was ccnducted by an individuel or ecorporation.”

"In the case of Mid-Amerioca, 31 Ped. Sup. 601, the
trustee was held lisble for unemployment taxes based uron wages
pald to persons emrloyed for the liquidation of 2 bankrupt
eatate,

The Le~islature of Texes rrcvided in Section 17 (e)
of Article 5221b that =2n emrlcring unit should include
"insurance company or corporation, whether domestisc or roreign,
or the receiver, trustee in beankruptcy, trustec or successor
thereof,.. . ." 1Is the liguid-tor in this inst-nee rerform-
ing any different functicns than those of a receiver or
trustee? 'We think nct. The Leglslature clearly intended that
the rersonc vused in the liguldaticn of these estates should
benefit from the unemyloyment ccmpensation act.
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The only direct autherity on this point is found in the
opinion of the 3upreme Court of K. Y. in In Re Kinney, 14
N. Y. Sup. (24) 11. The New York Court states that the
perscns in the insurance licuidating office are "iHot employees
of the 3tats or an agenoy thereof for the purpose of other
atatutes relating to other employees, e, g. the Civil Ser-
vioce Law, 3Social Security Law of the United Statec, Federal
Income Tax Law from whioh employees are normeally exempt."

We, therefore, advise you that all of the persons
employed in the liguidation of the varicus insurance companies
as mentioned in your request are in the employment of the
liquideting division of the Board of Insurance Commissioners
within the meaning of Article 5221%, 17 (g), Vernon's Revised
Civil Statutes.

Yours very truly
ATTORNEY GENERAL CF TIXAS
By

3/ Morris Hodges

Assistant
MH:N
APFROVED MAY 29, 1941
8/ Grover Sellers
PIRST ASSISTANT
ATTORNEY GENERAL
AFFTRCVED ~ Opinion Committes

By BWB - Chairman

Ok - GRL



