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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Bonoreble Bert Ford, rdministrator
Texas Liquor Control Board
Austin, Texas

Cear Eir: ‘ Opinion Ko 0-3';“

By letter dated Febrbgry
the opinion of this department &x to
Price Administrstion, & Felersl administrative ageneoy, mey
inpose price oceilings ypon the Texas licuor Zontrel Boerd,
in regulation of szl by the Hoerd o cohtrabend liquor un-
der seotion 30 . NJiquor Control Aot,
Other matters incl d

3, you requested
rhether the Cffice of

or toi'--=p; 1t1ve biddtng end acaept
t offered in eny given instanaes.

would haye Upon the Zheriff of any county in deter-
rmining whsther bids for liguor should dbe accepted
or rejected,

STATE OTATUTOR AUTEORITY FOR
CONTRABAN

‘ Reotion 30, irticle I, of the Texas Liquor Control
Act provides for alternative methods of sale of gontraband
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seized under the Aot, It may bSe 20ld at 1ic auction by

the Sheriff of the county of seligure, or 1t may be SONGeds
trgtad b7 the foerd at any place wizﬁin the state deomed

ucat advantageous and so0ld ot “sither pudblic or private sale”,
Even where sale is at publie suctioa by the Sheriff, the
Board pay rejest the bid and resell under the euthority givaea,
or it hes authority so vid at the sale and take delivery fer
the purposs of ressle, after paying expenses of the sale.
¥apifestly the poliey o! this statute is to secure to the
state ths higheat possible priee for this contradand and it
pust be conveded that if the O, P, A, say, by regulation, im.
pose price seilings on such sales, thess rogulations wili be
in oonfliot with the atmte's statates,

The emergsncy price eontrol ast of 1942, (Act of Jane
wary 30, 1943, smeo, 26, 56 fitate 23} i3 « war mensure and its
purposes, smong others, are stated in this languaget

*It iz haredy deslaxed to Be in the intsrest
of the natiozal defenss and security end netes~
sary 50 the effective prosesution of the presend
war, aud ihe purposes of this aot sre, to atadil-
ize prices and to prevent spesulative, unwarranted,
and aknormal inoreosass ia priges and rentsi « « +"
$0 U, S5, 8. A, 4PPey 304, 901 ‘)Q

' The aot ervsies en O0fflse of Price Administrution,
*whish shall be uader the direction of & Priee Adsinistrator®,
sglg# e Co A4, APDe, Bes, 921, It 4is further ”ﬂﬂm. as

1lowss

"hanevar iz the judgmen$ of the Price Aduine
iatrator (previded for ia sestion 201 (seetion $21
of this appendix)) ihe prisce or prises of a sompodi-
ty or cozrodities have risen or thrsstensd to rize
t9 an sxtenty or in a ma:ner ingonsistent with the
purposes of this eset, he mey by regulation or order
epteblish sush sexfisnn pries or maximum prices s
in hislguégmlnt vill ke gpneralliy fely and equitadle
and will sffectuate the puyposss of this aet.” 50
U, 5. 0. £. app., sec. 902{e},

This awue sestion of the a0t =ets up certain broad
lezisletive stendarde oy guidss to be fellowad by the Adnine
fatrator in establishing maxisum priees, Seotion 90k{al,

I IV,
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(0. %. C. A.) oontsins these prohiditions:

"It shall be unleawful, regardless of sny sone
tract, sgreerent, lesse or cther obligstion here-
tofore or hersefter entered into, for asny person
to sell ordeliver any commodity, or in the course
of trade or business to dbuy or recaive any conmodi-
ty, or to demand or receive any rent for sny defenne
srea housing accormodaxions, or otherwiss to Go or
omit to d0 sny aot in vioclation of eny regulation
o;; t)zrdor under seotion 2 (seoction 902 of this appen-
dixi, « « "

TRICK CONTRCL A% ¥XXRCICR
.8 1k

That price control legislation is a proper exer-

siss of Federal suthority ander the “wer powers" of Congrers,

seems to be well estatlished, Highlak v, Russell Car & Snow-
plow Co., 279 U. ©. 253, 49 8, Ct. 3l4. In suwh an emergeney,
*“the powsr 1s not limited to vietories in the fisld and the
disperaion of the insurgent forees. It esarries with it in-
Rerently the power to guard ageinst the immediate renewal of
the donflict and to remmdy the evils which have arisen fronm
ita. rise and progress”, ilexander T. Stewart et 8l. v. B,
Bloom ot al., 11 Well, 493, 20 L. X4, 176.

QUPREMACY OF FEDERAL AUTHORITY
N TG A TIRLD

It is well settled thet where PFedersl authority,
exercised in & delegated field,eonfliets with the laws of the
state, the latter must yisld and the Federsl suthority is su-
preme., State of Florida v. Hellon, Feoretary of the Tressury,
ot al., 273 U. ©. 12, 47 6. Ct, 265. As it was ssid in the
case of Felens Eubinstein, Ine., v. Charlines Cut-Rate, Ino.,
132 B, J, Eq. 254, 28 atl. (2) 113, where the cowrt had under
eonsideration s confliict between tﬁ. "smergency price coatrol
set of 19L2” end the statets "fair trude sot”, "the suthority
of the 7edersl Jovernment is supreme with respsot to matters
whick are delegated to it by the Federal Constitution even
though the exeroise of such authority say interfers with the
effective eppliostion of the laws of & state™,

The szergeacy price control set provides timt it
shall be unlawful for "sny person” to violate regulatioss

=30
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{gaued thereunder, 50 U, %. O, A. app. 904. There is re-
spsotsble authority to the effeot thst ordinarily the lan-
gusge "any person”, when used in a statute, does mot apply
t.o and inolude & stete in the adsence of speairic wording
{ndicating such an intention by the legisleture. lLowenstein
v. Zvans et al., 69 Fed, 908; inn. Ces.1912a. 12145 59 C. 7.
1103, sec. 653; 25 R, C, 1L, 784. However, receant cases by

aha Convama Nounrt nf thn linited Seatas havwa -nn:m-d - mnah

mnz:;-co;u;;;;ﬁon of that tom. T In U, S, v, E&E;.'i- Cor-
poratien, 312 U. 2, 600, 61 2. Ct. 742, it is said:

“3inoe, in eommon usage, the ters ‘person’
does not include the soverelgn, statutes expleying
the phrase ars ordinmarily construed to execlude
it. But there 15 no hard snd faest rule of exolu-
sion. The purpose, the sudjeot matter, the con-
text, the legislative history, and the exegutive
interpretation of the statute are aids to constriue~
tion which may indioste an intent, by the use of
the term, to bring state or nation within the seope
of the law.” See alx State of Jeorgls v. Evens
et 8l., 316 U. S. 159, 62 &, Ct., 972; “tate of Chio
v. Helvering et al., 292 U, &. 3160, 54 7. Ct. 725,

It may be noted that under seotion 20{1), defini-
uonl snd exyplenaticns, gesneral maximum price regulstion,
dasued by the Frice Administrator on April 28, 1942, pursuant
to suthor ity given him by the emergcnoy price control sest,
that this definition 1is found,

»Person inoludss an individuel, oorporation,
partnership, sasoclation, any other organlud group
of persons, legal sucgezsor ar reyresentative of

any of the foregoing, end inaludes the United “tatses,
any agency thersof, sny other government, or any
of its political lubdivlalona, and sny agensy of
any of the foregoinmg.”™

CORCLUSTONE

¥4ith the declered purgou and beckground of the
smergency prios ocontrol act of 1942 in mind, it ia our opin-
ion that the lsngusge, "eny person™, es used in the aot (50

Ve 8, Co A, 8pp. 800, 904) applien to the siste and its agen-

ceien and that th Prioce édmin*otntor soting \md!r the ! thor-
ity thereotf . pay uue wposing maxizum price ceilings,
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whiich epply to ssles of conirabanéd under the Texas liquor
Control Aot. The exsroine of such broad powers by en admin-
fatrator within general limitetions impoaed by Congress has
bean recently upheld by the Supreme Court of the United
f'tates. Opp Cotton ¥ille, Ino,, v, Administretor, 312 U. S.
126, 61 °. Ct. 524.

Other inquiries included in your request, relating
to the particular effeot Federsl reguleétions would have on
the msnner of aale under the Texas lLiquor Control Abt, w
deer it insdvisedle to snewer, Ysderasl ddxinistrative regu-~
jations provide a flexible system of governmeant, sudjeet to
modificstion, exception, retraction, anéd innevation from Gay
to deay. As our statute allows the Board to make "privete
ssle" of ocontradand, it 1is not improdadls that & ssles prac-
tice may be devised by the Board in consultation with the
Federal agency, whioh will insure the highest possibls prioe
for the stete which 1s oconsistent with Fadersl reguletiona
and which will, at the sams time, comply with ths provisions
of the Texas Liquor Control Aos.

: ¥e trust that the foregoing sufficlently answers
year lnquiry.

Yours very tmly
ATTORREY CEMERAL OF TEIAS

wﬁ’c/gﬁwé\

Wm, 7. hmin‘
Aspigtant

oo ol
» m“ Alvia
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