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THE ATTORNEY GENERAL

ArsTIN, TEXAS

GRS G et

ATTORNEY GENERAL

Honorable V. R. Chambers, Chairman

Agricultural Committes .

Youse of Representatives

Austin, T E X A 3 ,

Deaxr Sir: Opinlon No. 0-~3108

: Re: Constitutionality of House Bill

No. 138, Forty-3svanth Leogla~
lature.

We acknowledge receipt of your.requaest for our
opinion upon the oconstitutionality of Fouse 3Bill No. 138,
now before your Committee. The copy of ths Bill accompany-
ing your raquest 1s as followa:

"HCUSE BILL NO. 136
"il £CT

"To promote, encoursgs, increase and stimulate
the uge and eale of ricej to promote the. prosperity
- and welfare of the rice growers and producers in
the State of Texas through the conducting of a
publicity, sales promotlon. and devslopment campaignj
. to conduct researoch in and develop new uses for
rice and rice products; to levy and ilmposa a tax
or assessment on rice milled in the State of Texas,
and to provide for the collestion thereof 54
create a rice dsvelopment fund; to c¢create a rice
development coamission to adminlaster and toc conw
trol the rloce development cempaign, anmd to pro-
vide the powers, dutles and authorliy and to do-
fine the terms of. office of sald commisslon; to
provide when and how said levy or tax shall be
pald and collected; to provide penalties for the
violation of this Aot; to provide for cooperation
and joint aotion in sald development campaign
with officers, boards, comeissions, departments
or other authoritios areated or which may be .
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Honorable W. R. Cnambe.;rs. ¥age 2

oreated in the States of Louisiana and Arkansag .
- upon which simllar powers, dutles and purposes
have besn 0 may be conferred; to repeal all
laws or parts of laws in confligt herewith; fix-
- ing the effective date of the Act; and dsclaring -
an omerzency,.

 wgE IT ENACTED BY THT LECISLATURE OF TOT STATE OF TEXAS:
. "RICE DEVELOPMENT COMMISSION =- SHORT TITLE

_ "Secotlon )Js That this shall be known and ocited
v a8 the 'Rice Development Commiusion Law,'! which shall
be added as Chapter 12, Artiocle 163-85 to Title 4 of
the Revised Civil Statutes of Texas.

"Section 2, That there is hsreby created a
Rice Davelopment Commission for the State of Texas,
vwhich shall be composed of fivs rersons, not leas
than thres of whom s8hall be rice growers and tweo
of whom may be rice millers, to be appolnted for
two year terms by the Governor of this Skate
with the advice and consent of the Senate. In
appointing the Commission, consideration shall be
given to recommendations of persons engaged in
the rice induatry, and no person shall be appolinted
to membership on the Commiassion who 1a not
directly interested in elither the growlng or
milling of rice.

"HEFINITION OF TFRMS

*Section 3. ‘dhat the terms used in this Aoh
‘shall be defined aa follows:

"The term "mllled rice' means rice whioch has
been hulled and from which the germ and all or a
part of the bran has bevsn removed, and may be

., elther whole or broken, coated or uncocated. The

", term will also include 'brown rlce' which means
rice that bhas been hulled and from which the
germ and bran has not besn removed,

"The term 'grower! or 'rice grower' shall
mean and inrclude only those who are actually
engaged in growing and produsing rice and who ‘
shall not be engaged either directly or indireotly

. A~ L hog
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or have any coanmesction with the mllling of rice,

:fcept as members of a grower cooperative assoocla-
On.

"the term *rice miller' shall mean and in-
clude all persons, firss, and sorporations who
shall mill rice within the 3tate of Texas. '

"CREATION, COLLECTION AND USE CF FUND

“Seoction 4. That there ias hereby assessed
a tax of two cents per hundred pounds on all
milled rice which is milled 1n the State of
Texas on and after the fixst day of Auguss
alfter the Leglislature of Louislana and Arkansas
shall have adopted & statute similar to this
statute, assessing.a tax of not less than two
cents per hundresd pounds on milled rice in
sald States and oreating sinilar commissions,
boards, departmeants or other authoritias in
sald Statss having similar powsrs and pur=
poses, Or vesating such powers and purgoses
in officers, cormisalons, boards, departments
or othar authoritles already created in such
Gtates. -

"Seotion §5; That sald tax shall be ‘
pald by all rlce millers in the State of Texzs
on gll rice milled .in the State of Texas and
shall be payable within the first ten days of
cach month rfor all rice milled during the
preceding calendar month, which tax shall be
remltted direct to the Rlice Development Com~
mizsion hereby oreated. Any rice miller
fatling to pay sz2id tax within the time
specified and as hereln required shall pay -
a penalty of ten per cent of the amount due,
plug one per cent .per month for each and
every month in which sald tax is not paid,.

"Saovion 8, 'That the Rice Development
Commisgsion hereby oreated shall have suthority
to check and examine the books and records of
all rice millers at all roasonable times dur-
ing business hours, and take coplas of the
same, in order that it may colleot the full
amount of the tax hereundsr, and shall have

-
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pouer to fll2 any sult or sults oxr take :my olher
actions recessary to force collsction or rayment
of the =mama, The gald Corziesion 1s suthorized
to make suchk vegulations as zay be neesssary to
carry sut the rpovers vested in it by this Act.
- Any person required to keap any records or

supcly any Information for btiRe purpuses of the
computation cf the mmounts due under this act,
vho wilfully fz1lg to keepr =uwen records Oy 3upply
sach information shell be gullty of a misdo-~
meanoYr and upsn cunxlction thereof be finad not
rore than $500, or imprisored for more then six
months, or both, together with the corcts of
proseoution,

"Jection 7, That the Rice Development Com=
mlseion hereby ereated shall have full authority
to spepd said funds 80 ¢olleected 1n the adxinlsg-
tratiop of thie Act =nd ln the promctise 5% sales
¢f rice and rice products, and for remearch in and_

devalogzent of row uses for rics and rice praducts, .

and shall cooperate and act jointly with conmlg-
sions, Lcards, departrents or other authoritics
having sixnilar nowars and purposes, creoated or
which ruy be ¢rzated by statntes of tha Statea cf
Loulaiana and Arkansas, and sald noney may be
expended in a joiat eoffort by the thres state
comm! sslons, boards, departments or authorities,
Ascurate bosks and records shkqll bpe xsintained at
all times, rafleotins the operations of the Com-
missio;. ard sunoh books and records shell be avalle
able for public audit and inspection.

. rSesctlon 8, Tast said Commission shall

serve without pay exoept the membsers tHereof skall
recelve ten dollars per uag for every day actually
oxpvsnded in conaection with thelr dutles, as pro- -
vided Tor =24 authorized by thia Act, plus
“actuzr) expmnses incurred by them in c:nnaction
with auch duties, "

"ORGANTZATION AND AUTHORITY
"Sectipn 9. That the said Commisalon shall

_eleot from among it3 members a chalrman, a vioce-
"ohairman, a seoretary, and a treasurer; any iwo
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of which offices, except that of chairman, may
be held by one person, The Commission shall

. have authority to selec¢t a manager and all other
persons necessary to carry oul and administer .
this Act, in connoection with the Louisiana and
Arkansas Commissions, boards, departments or
other authorities, which manager and other per-
sons shall receive such salary or compensetion
as the Commission may fix, plus such expenses as
they may actually inour, out of funis collected in
the administration of this act,

=gection 10. That the sald Commission shall e
have authority to prescribe forms upon which rice - :
millers shall be required to make monthly returne

of the rice milled and sold by them, and the

manner in which such returns shall be made,

ngSpotion 1l. That this Aot shall decome
effective on the first day of August after the
legislature of lLouisisna and jarkansas shall
have adopted a sinmilar statute, assessing a
tax of not less than two cents per hundred pounds
of milled rice in sald sStates, and oreating
8imilar Commission, Boards, Departments, or
other Authorities with similar powers and
purposes, The provisions of this geotion and
of section 4 and 5ection 7, or any other
gection or part of this jct ip whioch the
validity of such Act depends upon, or 1s con-
neoted with similar action by the legislature
of loulsiana and Arkansas, shall be satisfied
by the oreation and vesting of such authority
in any ytate officer, Board, Commission, Dew
partment, or other juthority in the States of
louisiana and Ariansas, providing the same
powers are delegated to such Officer, Board,
Ccommission, pepartment or other puthority,
and providing that & tax is levied of not
less than the emount levied herein for such
purposes. _

ngection 12, That the oreation of a Rice
bevelopment Commission for the state of Louls-
iana, levying the same tax as hereln levied 1in
this State, for the same powers and purposes, r
and vesting the authority of the Rice Develop~ )

»
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ment Commisslon for Loulsiana, under Aet No. 112
of the 1940 Leglslature, in the Department and
Director of ths Department of jAgriculture, the

- Department and Virector of the Department of
Finspoe and the Depart-ent and Director of the
Departxant of Revenue for the State of Loulsiana
created by Act Noe 47 and Act No. 48 of tha
1940 Leglalature, 1s within the terms of this Act,
80 that this Aot shall become effective on the
firat Qay of August after the Leglslature of
Arkansas shall have adopted a statute aimilar
in purpose to thias Act, or to Act lo. 112 of the .
1940 loglslature of the State of Louisiana and levied
a tax of not less than two cents per hundred pounds
of milled rice for simllar purposes,

*Seotion 13, That all laws or parts of laws
inconsistent or in conflict with thaq provisions of
this Act are hereby repealed,

, “3gotlon 14, The faot that present world
conditions have caused & 1088 of ocertaln forelgn
parkets for rice, and that the rloe farmers: of
Texas are in need of establishing more and bet- -
ter mariktets for rlce and of advertising to the
people of the United States the value of rice
as a food and lts use in food products, and the
urgent need that an advertising and developmsnt
program be lmmediately sponsored for the rice
growers of Texas; and the faot that this Act
and the Acts of Ioulslens and Arkansas shall
not bocome effective untll asimilar acts are
passed by all three states, which Act has
already boen passed by the State of Loulsiana,
and the Leglslature of the State of Arkansas
now belng in session or sbout to convens, _
creates an emargency and an imperative publlc
necessity that the Constitutional hule re-

"quiring Bills to be read on three separate
days be, and tho same is hereby suspended, and
this Act shall take effect and shall be in
force on the dates provided for herein after
the dats of 1ts eractment, and it is =0 en-
acted." '

At the outset of our consideration of your réqueat
'we ars confronted with the question of whether the tax and the

agr e e -
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appropriation of the revenues derived therefrom are for a

"public purpose” as required by the Constitution of this
State.

Article VIII, Sectlion 3 of the Texas Constitution
reads as followa:

"Pfaxes shall be levied and collected by -
general laws and for public purposes only."

Article XVI, Sectlon 6 of the Constitution provides:

“No appropriation for private or in-
dividual purposes shall be made. . . ."

Substantially the same factors must be considered °
in applying each of the foregoing constitutional limitations
and ve will therefore dlscuass them together, We also note
here that the portlon of the blll levying the tax, and that
deslgnating the purposes for which the revenues therefrom
may be expended are so closely related and inseparadbly tied
together that theycannot be separated so that one might
stand and the other fall, San Antonio Independsnt School
District v. State, 173 8. W. 525; 39 Tex. Jur., p. 22 8 9 and
tases there cited. This same principle is applicable to
Section 7 of the Bill providing the several purposes for
vhich the moneys may be expsnded, It would hardly be
possible to say that if one of the uses emmerated should
be other than a public purpose, the Legislature would never-
theless enact ths Bill with the same revenues to be used for
more restricted purposes, We shall therefore confine our
consideration to the levy of the tax for the purpose of
"oromotion of sales of rice and rice products.” The title
- gand emergency clsuse of the Bill leaves no doubt but that

by this, it is intended to finance and conduct a publicity
and advertising campaign to promote and 1lnorease the sale
of rice and its products, It must therefors be determined

vhether this is a public purpore as that term is employed
in the Constitution of Texas. ’

What constitutes. 2 public purpose or use, as dia-
tinguished from a privets purpose, for wvhich taxes may be
levied and public funds expended, bas been repeatedly before
the courts of practically every state in the Unlon and the
Supreme Court of the United States, But no court has )
undertaken to lay down with minute detall an inexorabdble
rule that would distinguish the ome from the other. Obviously,
no such rule could be lald down, for it is a' flexible con- .
cept vhich must be considered vith reference to the facts,

wd -
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circumstances, and purposes in each particular case and which
pay expand and contract with the necesslties and complexities
of 1ife in the democratic state. The decisions of the

courts have not been uniform on this subject and it must

be recognized that the modern trend of docislon is to glve

& more liboral construction to the term “public purpose®

or "use", however, this tendency is not without 1ts limita-
tions.

The rule announced in Neal v. Boog-Scott (T.C.A.j
1923), 247 8. W. 689, has long been recognized by practically
every court in the United Btates. In that case 1t is stated:

"The question as to whether an act of

the leglslature of this state wlll serve
& public use or purposeis, in the first
instance, & queaticn for the determination
of the leglslature, and that determination
or deciaion cannot be reviewed and the
contrary determined by the Judiclary except
in instances vhere the legislative deter-

- mination of the queation 1s palpably and
manirestly arbitrary and incorrect.

H
* & »

"Again the learned author (Judgo cooley
ih Conatitution Lin.), at pages 128, 1
. mays:

"iThe lLegislature is to make lawa -
for the public good and not for the
benefits of individuala. It has control -
of the public moneys, and should provide
for disbursing them for publlc purposes
only. Taxes should only be lesvied for
those purposes which properly constitute
a public bhurden. But what is for a )
public good, and what are pudllic pur-
posea, and wvhat doea properly conatitute

_ & public burden, are questions vhich the
Legislature puat decides upon its own
Judgment, and in respedt to vhich it is
vested with a large diascretion which
cannot be controlled by the courts,

- except perhaps where its action 1is
clearly evasive, and vhere, ander pre-
tense of a lawful authority, it has
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assuned to exercise one that 1s unlawful.'”

- Judge cooleg in his work on Taxation, 4th Bdition,
Volume 1, Section 189, in commenting upon thias doctrine of
non-interference by the judiciary, said:

_ "These are very strong and sweeping
assertions, but they are supported by

many others equally emphnt.‘..c “and com-
prehensive, which are to be met with in

.» the adjudications of courts. -The very
emphasis, however, with which the prin-
ciple is declared renders it peculiarly
liable to mlslead, unless it 1is examined
in the light of the adjudicated cases
in which it has been.applied, generally
with explamtions, and often with- necessary
qualu‘icatlona .

-There vere numeroun early cases in vhichcdities or
politicalisubdivisliona of the state were authorized by
statute to levy taxes or use public funds to induce or en-
courage industrial or manufacturing concerns to locats in
such subdivision or by granting financial aid or bounties to
such enterprises, The courts almost without exception held
such purposes to be private rather thsn public. In Sav
& Loan v, Topeka City, 87 U, 8. 686, 22 Fed. 455 the ,
Suprema Court of the TUnited States in holding invalid bonds
issued by a clty to ald and encourage a company in estab-
lishing and operating bridge shops in the city, held the
purpose to be private and in a0 doing stated:

f. « « This pover (taxation))can as readily
be employed against one class of {ndividuals and
in favor of another, so &3 to riin the one class
and give unlimited wealth and prosperity to the
other, if there is no implied limitation of
the uses for which the pwor‘ may bs exercilsed.

_ To lay, with one band, the power of the

government on the property of the cltizens, and
with the other to bestow it upon favored °
individuals to ald private enterprises and
build up privats fortune, is none the less

Coe & robbery because it is done with the forms
of law and is called taxation. This/ 1a not
legialation., It i3 a decres under legie-
lative forms: . -
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n
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"It 1s undoubtedly the duty of ths
legislatures which imposes or suthorizes nunici-
palities to lm}ose a tex, to see that it is not-
to be used for purposes of private intercst

. Instead ol & public use, and tha courts can’
only be Justified in ialerposing when a
violation of this prianciple 1s clear and
thae reascn for interferencs cogent, Aad in
declding whether, in a given case, tho objeot
for which the taxzes are a=zsessed falls upon

v the one slde or the otier of this line,
they zmust be governsd mainly by tha course
and usage of the govermmest, tas objsots
for waleh taxes have been customarily and
by lonx course of leglslation levisd, what
objects or purposea have baen cousidared
necédsary ty the suppert and for thw proper
use of the govermms:yi, wasthsr Jiate o
mugicipal. nhatever lawfully pertains to
this and is saactloneld by tins and the
segulosgsnce of t.a@ puople and Ly well
be held tu bslong to tpoe pudbllic use, and
praper for ihe calpteiancs o0f good govaro-
nent, though this wey not be thse ouly
critarion of fgbtful tzzation. )

"dut in the case before us, in which the
towns are asathorizsd to contribute aid by way
of taxatlon to any class of mmsufacturers, thers
ia no difficulty in holdipg that tnis 1ls not
sueh a public purpuss as we have been con-
sldaring. If 1L be sald that a benefit re-
sults to ths local publlic of a town by

- gstablishing amanufacturers, the same aey de
'sald of any other dusinsss or pursuit which
euploys capltal or labor. The merchent,
the :aconanic, the inn-keeper, the banksr, the

- bulidar, the steamboat owner are equally
proswters of the publlie grooud, and egually
Generving tuo ald of the oitizens by forced
coniributions. !0 line can be drawa in
favor of the manufacturar which would not
open the coffers of the publio tresasury to
the importualtiesa of two thirdas of the
businesas men of the city or town.,"

3 -

-
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¥For a further citation and digest of authorities
to ihe same eifuct, see Aanotation 112 aA.L.Re 571, vhere tae
following coneluasion is drawn by the annotators

. "The declslons aprarently ars asreed.
on the general rule that encours;enent or
proaotion of a srecific industrisl entez-
prige currisd on by a private owner is pot
2 public purrsss for walcn texes =may be
iaposed or »ublic money apsrogristed,

' ~'The comuparatively fow cases taking
the view that the oncourarament or
gronvtioa of an induastry a3 g wadle 1a a
publlec purpose for which the taxing power
may be velidly exerclsed all relate to
etatutes pasned in aid of agrioculture,*

»

- In Xloghigan Sugar Co. v, Auditor deneral, (Sup.

Ct. Lich. 1900) 124 iwich., 674, 33 N,W, 625, tha stutute
under roview provided a bouaty to be paid for the wasulascture
ia Zichigan, of sugar from supar bscets grown in thoe State of
Zichigan, ond emvng other thlangs resuired itis maaviacturer
to pay the seller of the beilts d curtaip .slalauas price in
order to be eligivle for the bouaty. Y. court heli the

bounty to be for a privzate and not a public purpose. 4
einilar atatute was befors t.e lunssota supresme Court in
silnnesota Lugar Co. v. Iverson, (1%03) 9X) :iian. 30, 97
fioe 454, and the act was hald to be vold, the purpose of

the act belng private, The court stated io i{a opinion:

", « o« That &8 aanufacturing company is not
a public enterprise, wittiln the msaning of
any well-pettlad rule, and that & jratuity or
-bounty thsereto is not a zrant of monay otherx
than for a private purpese, is universally
held in the courts of the United States, It -
is upon thuis principal that the case we have
-¢lted froa our own Zeportsa ere bassd, The
railasing of sugar beets for manpufacture in
tuias state 1a Just as much & private business
enterprise 83 is the manufacture of sugar
therefroa, or the carrying on of any other
kind of a msanufeacturlng business. . . .
It 1s also univerasally held that, to ssnctlon
a grant of public funds, tie public purpose
involved must be direct.,® T



Honorable W. R, Chambers, Page 12

In Deal v. Mississippi County (Sup. Ct. Mo. 1891)
a statute "to enc ge grovth of forest trees,” provided
a per acre bounty for planting and cultivating "forest trees"
on prairie land. The court held the act in vioclation of a
constitutional provision requiring that taxes be levied and
collected for public purposes only. The court pointed out

that the land vas the private property of the owner and
stated:

"That an enterprise may indirectly in-
ure to the public benefit is not the sole
criterion by vhich to determine a public

- purpose, Every lmprovement and every
business enterprise benefits the public
to some extent, . . . Ths legislature of
Missourl had no power to authorize county
courts to ralse money by taxation, to be
appropriated to the planting of trees upon

. private property for private gain, no
right to the trees or the use or control
of the trees being reserved to the public,"

The various jurisdictions are in conflict upon the
- qaestion of using public money to aid farmers by making seed
loans., In State ex rel Griffith v, Osavkee Twp., 14 Kan,
K18, 19 Am. Rep. 99, 1t vas held that such use was not a
public purpose but in State ex rel Goodvwin v. Nelson County,
1 K. D. 88, 45 K. W. 33, such grants were held to be for a
public purpose on the basias that the recipients were in
imminent danger of becoming paupers. The real public purpose
vas therefore, cars of paupers and indigents. William
Dlering & Co. v. Peterson, {Sup. Minn. 1898), 77 N. W. 568,
held an act appropriating money for seed loana to farmers
wvhose crops vere destrpyed by hall or storms, to be for a
private purpose, butl intimated that if the appropriation had =
- been limited to these in imminent dangex» of becoming paupers
1t might have been upheld. : .
Acts in the various states providing for county
agents, research, and ths promotion of the sclence and art of
agriculture in cooperation with the Pederal Govermnment have
gensrally been upheld. This is also true of faym bureau
lawvs, Cammen v. Hickman County (Ky. 1919% 215 S. W. 308; -
Hendrickson v. Taylor County Farm Bureau (Ky. 1922), 244
8. W. 82; State ex rel Hall County Farm Bureau v. Miller (Neb,
1920), 178 8. W. 846; Weatlake v. Anderson (R.D.) 156 N. W,
925; Norcroas v. Cale (Nev.) 189 Pac. 877; Comer v. State,
{Ind.) 110 N. E. 984, These cases have gone on the basis
- that the funds were devoted to a branch of the educational
policy of the state affecting 1ts chief lndustry, and that

r -



Honorable W. R. Chambers, Page 13 ' ﬁﬁ}féirg"'

-

the development and promotion of the general agricultural
interests of the state are watters of public intereat ana
affect the public generally.

. -
-

In Vette v. Childers (192%), 228 p. 145, the
Supreme Court of Oklahoma held unconstitutional an act
providing financial ald for the establishment of ware-

houses by. "farmer's cooperative associations" and in so
doing stated: T

- %"+ « « When we consider Sections 14 and
19, Article 10, together, it is apparent that
taxes can be levied in this state only for
public purposes, and funds in the state
treasury wiich have been raised by taxes
for public purposes cannot be devoted to
any other purpose.

e« o o

LY

: . "The appropriation provided in Section
~ 18 of the act under consideration is not for
purposes of regulation and control of the
enterprise, but 1s to assist in establishing
a aystem of warshouses to bhe owned, operated
and controlled by assoclations of individuals,
While the establishment and operation of the
_ system of warehouses might ultimately
. vesult in a benefit to the entire farming
¢class of the states, and by reason of the
encouragement giben to thils industry might
result in & general benefit to the entire
public, the dAirect ohjeoct of thls appro-
_priation 1is for the assistance of a group of
individuals wvho shall own, operate, and
control the varehouses. .

"e «.o While the learned trial judge
vas of the opinion that the act was for the
bensfit of the farmer, and thus heneflted the
public, and the appropriation was for that
reason for a public purpose, we are of the
opinlon that the associations of individuals
to whom the fund 1s to be-loaned are the
ones dlirectly benefited by the act, and '
with only a prospective and indirect bene-
£it to the public." R

- VTN - ‘ b
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i@ do rnot considar casss such as JUosgett v, Colraan,
{Calir, Sup. 189); M; L.3i.M. L74; Rentucky Live Ltock sSrezéer's
Ass?’n V. uager (Ly. 1.05) 85 o.i. 738, and otlers aosldiing
that the conduct of a state falr, or placiag exhibits sdvar-
tislog the Utote generally in expositions outsids the state,
and for tha besefit Of ths stute as a whole, are applicable
to"the bLL1l here under cuonslderation,

The Texas cases upon this subjeet are not numere
DUS.

oo It waas held in weaver v. Scurry Couzty (T.C.A. 18G4)
| 28 5.%. 830 that an aot providing for the paymant of a bouaty
for destroying wolves and other wild animals was for a publio
purpase, based uppn Section 23, Article 16 of the Constitution

providing that "the leglslature may paas lews for the
- protection of atoek raissrs in the stoek raising portions
of the ptate." This caese was oited witi approval in Leal v, -
Loggeicott, (T.C.A. 1923) 247 ~.ii, 689, 20lding that the
tick eradicaticn law 4ld not violate article 8, Lsotion 3.
The court thers held the act was for a publie purpose on
tue g£rousds of publle tcalth axd protectiosn of stoek
gnd stocik ralssra.

These cosss are of littla beuefit in detoraining
the 1ssuea nere since thay are clealy Jjuatifiesd snd are
~based upoa the grounds meatiosncd above,

o In Lavis v, City of Taylor, (sup. Ct. 1934), 67

Sl.ie {2d) 1033; an ordirancs, l:vying a tax for "the
~establishtment and maintsaence of a Board of City Develop~

ment, Chambdr of Commsrce, or other slmlilar organization

under whatsosver naae, dsvoted to the growth, advertlisement,
developaent, lmprovemeat, and liacrease ol the tmiable values

of the clty of Taylor, was upheld against the attack that it
was not for a pudbli: purpose. The aourt cited and discussed
the cases ln other Jurisdiotions holding thet appropriations :
-for exhibliting the resources of a locaulity at state or nationel
exhibitions or falrs, wsre for a public purpose, sad drew :
the following conelusiont ‘

| Y, « o ¥ 0an 66 N0 matarial diffoerence
in the ultinate purpose of an exhibit of the
rescurces of a particular locality at an
oxposition and the more nodern method of
presenting the advantages and opportunities
of & o¢ity, cuunty, or state, throuxh news-
papers or msgazloes advertising, and similar
chanrels. ‘ :

Bt -
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". » +» The coxtral azd lsadiay purpose,
and the controlling one, 13 whether or uot
.a nunigipality may uae city funds to advertiase
the city's advantages.”

It must bs noted that this cass la bused upon
advartiasiug the advantages and opportunitias of the city
erd its respurcses. Io our opiniorn there is a marked dia-
tinction betwsen such advertising and the situatlon whilch
would have byan before tie court nad t-he city attempted to
lavy a tax to advertiae the products of acas industry
located within its linits, as for exagple, the mattreas

industry. Advertising witaln itself is but the meaass and
nst the end,.

The Thiriy-third Logislaturs saactcd wnat was known
as the Irealdential Primary Act and, amocng other thlngs,
it was provided tumt the expense of primary slections for
parties whose candidate for Governor &t tia lust preceding
general electlon receivad as nmaay as 50,000 voites should be
pald out of the county trsasury of each couanly. The Juprene
Court of Texas, speaxing through Chizf Justice Fiillips,
held such expsnditure not to bte for a public purpose in
aplea v. idarrast, (1516}, 134 u.%. 182, In the opinioa,
the.court discussed tiws mesuing of "public purpose", as
uszdl in our constitution, quits fully aud we tacrafore
quote at sone length the expressions of the court:

"Taxes ars burdens imposed for the
support of tke government. They ars laid as
a mneans of providing pudblic revsnuss for
public purposes. The sovereizn power of the
‘State may be exercised in tieir levy sed col-
leation only upon toe eondition that thsy
skall be davotsd to such purposes; and no
lawful tax can be laid for a differoat pur-~
poase. whenever they are imposed for prli--
vate purposes, os was sald in osrodhesd v,
Eilwaukse, 19 #is. 670, 35 Aa. Dec. 711, it
coases to be tazstion ard beecdmss pluacdsr,. -

"It 1s not easy to stite in exact taxus
what 1s 'e public purpose* in tne sense in
which that term 1s employad as a limitation
upoh the utate's powmer or Taxation. The
framera of the Coanstitution were doubtless
sensible of this dirficulty, for they did zot
atteapt to detfine 1it, iiany.objects may be
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publis in the gerural sense that thalr gt~
toinoant will avafer a publie bensili or pro=
mote the pabilie eouvynlenoe, bul nst be pud-
1le iy tne soana that the taxiax poser af the
“teto nay be used to doooarilsh thea, The
puvers of ths Jtate 83 & AOveraiznly exist
otly L£Or pevarnuentsl purposes, They may

- o freely sxarted in the disexarge af all the
eovernrentalk fanctiona af than Ltave} duk
eannat be arnpllsd €2 uses, thsugh pudile in
ala and yusult, Wialsh sre not govaramantal
1a thelr cature. A8 the zuons provided fop
thaspuprsort of the poversmant o {te adminis-
- srative Qutics snrd wxiasting aloss £or that
end, the taxing power aey be exsloysd for
DO purpose sova that wiloh in & true acd
Just senss 1s related to tha pezformancs by
the Ltote of St goverssweatal office. The
&ppropriakion of the pudblie vevsnus {3 o lege
lolativa powsr, cnd the leglgleture ust Lydoe
enaarily be allowed o large dlseratioca in de~

- tormialxng to whal uses publlc asmeys aay
be purt, Sudlegt to the gametitutional ilafe

. saticn thsi the publioc revenue shell be ap-
yilued to only publis purroses, to ths prudsnt
hKushandry of the Legislature as well as ita.
-providsnt foragipht Las bezn voamitied the '
publie trusts of naxing sued uae of 1t @8 will -
afford tha eudnouical edninistretiosn of the
povearnasnt whieh both the spirit and the
letser of tha Canatitatlion sxjoin, The term
‘public purpose’ as uged in this relation is -
aot, thereiore, to %e construsd narrowly, o

- a8 to deay aubtmority %o the ituglalature to -
.. make gusa yrovialon £9r ths adalnistration

" ‘end sappext of the govaraaend ia ite several
branesss exd subdlivisions as will faithfuliy .
pudgszrve the pressni and future interest of
ths mebple.s Tha llsitatlon izpossed by the
Coastitution upen the posar is, Lowefor, ime
parative, And it ia esseatially true that it
does 5ot yermit teaxatioa for all purposss
woioh 13 8 broad and general sense oy -
bs regarded as pabllic, dbut xHrekaly coxtices
ity oxeveliss o aniy taoss publie Jurposens
with whioh the Jtate, as & government, ine -
‘veietad with high and soversign powers, but -
only wa @ K2ant rrom She peodle aad therefore

. ta be solely uased foxr the coammiy Dénefiv of

a-

P L
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211 of them, and not as & paternal institu-
tion, way justly concern itself, and to which,
for that reason, ths public revenues may dve
rightfully devoted.

¥As to what 18 a public purpode within
the meaning of Section 3, Article 8 of the

Constitution, no better test can bhe presented

‘than the inguiry: Is the thing to be further.

ed by the appropriation of the public revenue

- something which it is the duty of the State,

as a govermment, to provide? Loan Assocla-

tion v, Topeka, 20 Wall. 655, 22 L. Ed. 455,

Poaople v, Town of Sglem, 20 Mich. 452, 4

Am, Rep. 400. Those things which 1%t ia

the duty of the State to provide for the .

. people, 1t 1s equally the right of the State,
by means of the public revenus, to maintain,
Within this category fall the gensral instru-
mentalities of the govermment, the public _

. schools, and other institutions of like nature,
But the state 1s wholly without any power -
to levy and appropriate taxes for ths sup-

port of those things which, either by common -
usage or becauss they are in no proper sense

. tha instruments of govermment, 1t 1s the duty
of the people to provide for themselves., It
is not all things which answver a public
need or fill a public want that it i1s with-
in the authority of the State to furnish :
for the people’s use or support at the public
expense, Manufacturing industries, rall-

. roads, public enterprises of wany kinds,

_private schools and private charitable insti-
tutions all afford a service to the pudblic, but
the State is without any power to maintatin
them. Religion is gensrally esteeuned a help-
ful influence for public morality. But the
Constitution expressly declares that no public
noney shall bhe 3rant.od 1n aid of any rcli-— o

" glous organiution.

_ " Referring back to the provh!.ons of tha Bill in -

' qucsti.on, it must be recognized that werely because the tax

is 1aid on the rice industry and then expended for its benefit
is not significant. If the purpose is public in character,
the appropriation might be made from the. generel revenue fund
or the 3tate, or ths tax laid upon. other eccupations such as
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the milling of flour, production of oll, stc., and the
revenues dedicated to advertising rice and rice products,
Or, on the other hand the tax levied in this Bill on rice
nillers, might be used to advertiss corn and wheat and
thelr products, 1f that purpose dbe public,

It 1s quite clear that:ithe Texas courts have never
gone so far as to hold a purpose of this nature to be public.
The language in Waples v, Marrast has never been expressly
disproved by our Supreme Court and its construction of
our constitutional provisions would be a sufficient basis
for holding the Bill under consideratlion unconstitutional.

. We think that under the better reasoned authorities
and the sounder principles upon which the above quoted consti-
tutional limitations are based, advertising and conducting
a sales and publicity campaign for rice and rice products,

- "to promote the prosperity and welfare of rice growers and
producers in the State of Texas," as stated in the Act, 1s
not a public purpose for which taxes may be levied and

public moneys appropriated. The Act therefore in our opin-

ion violates Article VIII, Sections 3 and 6 of the Texas

Constitution. _There are two recent cases, hovever, to

vhich we wish to direct attention. L

In Floyd Frult Co, v. Florida Citrus Commission,
(1937), 175 8o. 248, 112 A.L.R. 562, ths Florida Supreme
Court upheld an act very similar to House Bill No. 136,
The statute levied an excise tax on the basis of 14 per
box on oranges, 3¢ psr hox on grapefrult, and 5¢ per box
- on tangerines to be placed in a special fund for the pur--
pose- of advertising Lhesewarious products., In the course
of the opinion the court held that advertising the citrus
industry of Florida wvas for a publlc purpose for which
taxes might be leavied. The court apparently takes the
position that the citrus industry is one of tha state's
. greatest industries and affects so great & portion of the
population of the state as to be a matter of public con-
cern, and therefore its advertising is a public purpose.
At another point in the oplinion the court statess

"It is not exclusively for their (those
engaged in turning citrus fruit into the
channels of commerce) benefit because any

.activity which redounds tov the bteneflit

of thoma engaged in marketing citrus flults
in PFlorida redounds indirectly, to some ex-
tent, to benefit the pubilc. generally.
(Underscoring ours.) _

-
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This case was folloved by the Bupreme Court of Idnho
in State ex rel Grabam v. Enking (1938), 82 Pac. (24a) 649
by 2 divided court, three to two. The atatute vas alnout
identical with the Florida Act except thlt it applied to
"fruits and vegetables and by-products,” and defined fruits
and vegetables as apples, prunes, potatoes and onions. The
court guoted at length from the Florida case and stated that
"the protection and promotion of the apple, prune, potato,
and onion industry is as much a matter of concern to Idaho
as the citrus fruit industry is to Florids,™ and concluded
that tharoforo the tax was ror a publis purpose.

It may be argued at great length as to vhether these
cases nay be distinguished from ths situation nov before us,
and vhetber their dvctrines and holdings would be accepted
and applisd by the courts of this Stats should the question
be presentsd to them. As herstofore pointed ocut, time and
usage is an element to be considered in determining Ques-
.tions of this nature, and mmder the present atatus of the
" Texas decisions, this ia a matter which must necessarily

"~ be purely apeculative and upon vhich we are not compatent
- to advise.

We next refer to that portion of ths Bill which levies
- the tax and directs that all the proceeds therefroa shall be
used by the cmmi.aaion to errectua.tt the purposes tharein
erumerated.

: Article VIII, Section 1 of the Texas cm:titutim
' px-ovidon in part:

"raxation shall be equal and uniform. All
property in this 3tate, whether owned b{ patural
persons o»r corporatiocns, other than punlcipal,
shall be taxed in proportion to its value, vhich
shall ascertain as may be provided by law. The
Legislature may impose a poll tax. It may also
impose occupation taxes, both upon naturel per- _
sons and upon corporations, other than muniocipal, -
doing any business %In this State. It may also
tax incomes of both natural persons and corpors- .

- tions other than mmicipal, except that per-

- aona engaged in mechanical and o.gricu‘.lmn1
pursuits shall never be req,ui.rod to ‘pay an -
occupttton tax. .. ."

Artic:lo VIII, Saction 2 of tho Texas c«:nst.!.mt!.on
“contains the ronwlng provision: .

TR
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"All occcupation taxes shall be equal and
uniform upon the same class of subjects within
the l%mits of the authority levying the tax;

. ¢ s

Article VIY, Ssction 3 of theiConstitution reads
in part as follows:

"One-fourth of the revenus derived from
the State occupation taxes and poll tax of
one doller on every inhabitant of the State,
« » » 8hall be set apart annually ror the

»  benefit of the publioc free sthools,”

Certain language in Houses Bill No. 136 is such that
it may be susceptible to the construction that a property
tax is intended to be imposed, however, upon closer exami-~

nation 1t becomes apparent that this 1is not a proper char-
acterization of the tax.

Taxes fall into three genera) classes, namely, capl-
tation or poll taxes, taxes on property, and excilses, Taxes
on property are sometimes descrlibad as those which are direct-
ly upon the property itself. The term exclse has come to '
have & broad meanlng and includes every form of taxation
which 1s not a burden lald directly upon peraons or property;
in other words, excise includes every form of charge imposed
by public authority for the purpose of ralsing revenues upon
the performance of an act, the enjoyment of a privilege,
or the engaging in an occupation. The odbligation to pay an
exclse is based upon the voluntary action of the person txed
in performing the act, enjoying the privilege, or engaging
in the occupation which is the subject of the excise and the
element of absolute and unavoidable demand is lacking. 26
R.C.L. D. 34 8 18, Excises uay fall ultimately upon property
indirectly and be paild out of it but if the tax 1s really im-
yosed upon the performance of an act, the enjoyment of a privi-

lege, or the engaging in an occupation, it vill be consldered
an excise,.

To construe tha tax 1mpoaed by House Biil No. 136
&8 a property tax would render it in violation of Article
VIII, Seotion 1, for it would not be on all property alike,
and not in proportion to its value, even as to milled rice,
It mizht also he noted here that Article VIII, Section 9,
1imits the State ad valorem tax rate to 354 per $100.00
valuvation on property, These factors bLeling true 1t will
not be construed as & property tax if there is a reaaonable
basis for another classificationy

The fact that some of the language in the act might
susgost a purpose to lay the tax upon the rice is not con-
trolling, for an express classification of a tax in the
taxing statute is not conclusive or of great signiflcance.
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City of Abilene v. Pryar (T.C.A. 1940), 143 S, W. (2a) 654;
State v. City of El Paso (sup. Ct., 19k0) 143 s. w. (2a) 366;
State v. Hogg (Com. App. 1934), 72 8. W. (24) 593.

~ Floyd Fruilt Co, v. Florida Citrus Commission, 175
So. 248, 112 A.L.R. 562, recognized a similar tax as e
exclse tax in the following language: :

"So 1t 1s that under the provisions of ths
act, it 1s defined as an exclse tax. It is levied
on the basls of 1 cent per box on oranges, 35 cents
per box on grapefruit, and 5 cents per box on
tangerines per standard packed box. The tax ias
payable vhen the frailt is first delivered into
the primary channel of trade, It 1is to be pald
by the handler of such fruit at that time and
not before. The primary channel of trade may be
by sale, delivery for shipment, or delivery for
canning or for processing into by-products. It
is a tax upon the privilege of handling fruit
for shipping, or delivering fruit for canning
or proceasing into by-products., The tax is not
-levied upon the right of ownership or of
production, or of possesston,” ‘

Some courts have used the terms "excise” and "occupa-
tion tax" aa practically interchangeable terms but our courts
have clearly recognized the distinction. It is very force-
ably pointed ocut in City of El Paso v, State, (T.C.A. 19%0)

. 135.8. W. (2d) 763, and State v. City of El Paso (Sup. Ct.

1940) 143 3. W. (24) 366, reversing the former case, that
an occupation tax 1s & subclasslification of the broader
term “excise tax" and that the constitutional provision
exempting cities from occupation taxes does not extend to
other types of excises. The Supreme Court held in that

-case that the gasoline tax was an exclise based upon the

"use™ and could not be classified as an occupation tax

within the constltutlonal exemptlion. = .

‘In this case it does not appear that-the miller
is made in fact a mere collecting agency for the State,
The rice miller ls required to make monthly reports show-
ing the amount of rice milled by him during the preceding
month and is required to pay the tax on all rice milled
during the month within the first ten days of the suc-
ceeding calendar month, and upon his fallure so to do,
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peralties aad iutereat accrue. Tho tax does not accrue unless
and untll the rice is milled and 1t atteches at that tize
witbout reference to sales, uss or the happzaiag of Subsequent
events., Ths tax is based upon a per unit of business or
2£iilin. dona, {23 per 100 pounds of rice willed) which is

an aocsjtable measure for the state to use in levying sa
occupation tax. urayburg 0il Co. v, State, (Com,App. 1928},

3 b.ile (28] 427. It is not a license fee or tax for it

is clearly to raisa revenus sad not for the purpsse of reg—
wation, iiurt v. Cooper, 110 S.w, (24) 896.

It is our opinioa that the tax imposed by Houee
Bill YNo, 136 1s an occupation tax end Article VII,, Seetion
3 of the Texas Constitution thersfore rsquires tnnt one~
fourth of the reveaus darived taerefrom shall be set apart
for the beasfit of the public Iree schools,

- Article VIII, Sectiom © of the Texas Cosnstitution
‘reads in part as followa: .
"X0 money shall be drawn Ifrom the Treasury
but i pursuance of specifiz appropriations made
by law; nor shall aay eporopriation of mosey be
mads for a largzsr term than two years, « o .

Article III, Seetion L4 of thae Constitution con-
tains the followilng provialon:

"The Legislature shall provide by law for
the compeusation of all officers, servants,
agents and publis OJntractors, not provided for
in this Conatitution, . . ."

; Seotion 5 of the Aot provides that the tax shall
be remitted directly to the Aice Development Comaiasion,
. crsated by the Act, and no provision is made for the -
deposit of such public anney with the State Treasurer.
Wa think it is proper to poiat out that this dosa not
place such funds beyond the provision of Article VIII,
Seotion 6., 1ieCoubs v. Dallas County, (T.C.A.Ll940Q) 136
5.9, (24} 975; arfirmed ballas Couaty v. ilicCombs, {Lup. Ct,
1940), 140 &,.¥, (24) 1109.

Other oonatitutional provisions may affeot the im-
position or eollesction of the tex wien aiteapted to be applied
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to various individuals but we 4o not coansidor it nacesaary
to discuss suci r1ovisions here.

- As haretofore atated it ls our oplaion that .Jouse
8111 MNo. 136 contravenaes Artiele VIII, Lcetilon 3 and article
«v¥l, bection & or the Uexas Conatitution in that the tax and
expanditures therein provided are not for a "publlis purpose.™

we are further of the opinion that tas tax pro-
vided in the 51ll 1s an occupation tax and therefore ouse-
fourth of the ruvenuss derrived Laers=froam must be set apart
-annually £or the benoflt of tine pubiic frss acuovls as re-
quirued by Artiocle VII, uthiQn 3, of the Tezas Constitutioen.

Tours very truly
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