OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable M. F. Kieke
County Attorney

Lese County

0iddings, Texas

Dear Sir: Opinion No. 3108 -
Re: Artlclé 3, R.C.3,,

County attort-- -

to commissions under

garefully considered,
lown;

%As County
ghould like to

1ng titdtional, I so advised
pert's Court, The Commissiuner’s
W d not approve the account. The

aor Colleciocr then sued the Commissionerts

eourt did not eare to hurt the officer's stand-
ing, he consented to bringing this sult ageainst
the county, to have the matter adjudicated,

"In a trial in the Diatriet Court, I, es
County Attorney, represented the eounty. The
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Distriet Court held that the commissiloner's
court had Improperly rejected one or two
smaller items as expense of office, but
held that it has properly acted on "the
mttsr of the $4,000.00 salary. (I am
aettaching & copy of the Judgrent.)

"The Officer gave notice of appeal,
but later pzid into the county treaaury
" approximately $1,000.00, representing the
mcney which was due the County after the
oourt held the Speciel law raiasing his
salary unconstitutional,

"Under the oircumstances, am I en-
titled to the 104 provided for in Artiole
%335 of the 1925 Revised Civil Btatutes of

axaat

"In your opinion No. 0-66%5 you seem to
indicate that I am. In your Opinion 0-2410
‘you hold that it 18 necessary that sult
must be broughtl JIn the instant case a suit
was brought, although, under the circumstances,
by agresement, it was instituted by the Offi-
ser. It is my opinion thet in the fore-
going situation the requiremant of Art, 339
whioch states 'He shall institute such pro-
ceedings as are nscessary to comflsl the
performance of such duties « -' was met by
a suit, althcugh not filed by me."

Under the holding of our opinion No. 0-2410 (Con-
fercnca Gpinion No. 0-3105) whioh overrules that portion
of opinion No. 0-665 of thls departnment appliceble to the
question herein, it is our opinion thet your question should
be answered in the negative and it is so answarad.

We snclose herewith a copy of opinion Ro. 0-2410
for your informestion,

#e wish to point out, however, that it was not the
duty of the county attorney to defend the suiltiegainst: . ..t
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the Comnmissioners' Court and that the Commissionsra' Court
would have authority to pay him a reasonable fee for the
dofonse of said suit, BSee the case of City National Bank
v. Presidio County, 26 3. W. 777, which holds that it is
not the legal duty of the county attornsy to represent the
gounty in suits affeoting its interest and the oase of
Jones v, Veltman, 171 S. W, £91, whieh holds that Commis.
sioners' Courts have authority to employ ocounty attorneys
to represent the county in pending suits,

Yery truly yours
ATTORNEY GENERAL OF TEXAB

TS o

AEZROVID FEB 21, 1941

FIRST ASSISTANT By Fann
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