GERALD C. MaANN
ATTORNEY GEMERAL

Honorable B. F. McKee
County Auditor
Hidalgo Sounty
Edinburg, Texss

Dear 3ir: Opinion No. 0-31K
Re: VWhen does £he add salary
provided réie » Re-
vised Civil Statu OXAY,

1925

'''''

e Diatrict Juldge

and PFPebruary 27,
the above stated ¢

of Apri: )40, ax being

106,064; and from time to time thersafter subd-
sequent. releasss vere mads, all of which ahiowed
aegopm mfwﬂﬂnm@yinom-or
106,000,

"Under the provisions of Art. 5139, et seq.
R. C. 8., the Judges of the two Distpist Courts,
to-wit, the O2nd and 93rd Judicial Districte
comprised of Hidalgo County, are satitled to
additional compensation of §1500.00 per annum,
as set out in said statute.

NO COMMUWNICATION 1$ TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ABSISTANT
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"The problem in gquestion which has arisen
in my office iz az to the precise date on and
from which sueh additional salary should be
computed and pald.

e e s =

"Accordingly, I desire your opinion upon the
preclse qQquestion as to whatlher such sdditional
salaries for the District Judges of the Judiclsl
Districte in Hidal)go County began to sccrue upon
April 1lst, 1940, or at some subsequent date, and
if at a subsequent dete, vhether st wuch dete
as it may be determined $hwmt the census enumera-
tore oounted 100,000, or a2t such dzte that the
sonpilora asgertia that 1t war 100,000 or at
such date as they sav fit to make an announce-
ment thereof, and in the later case whether by
prelinminary ammouncement or by finsl officlal
verified snnouncement.”

Your lettsr of Pebruary 27, 1981, reads:

- "™he question has besn raised that in as much
TArt. 5139, aaym, acoording Lo the Precsding

. s BRYS, 80¢ Prec
Tederal cemuq: vhether or not the salsarles of
the District < % should become effective and
agcerues from April lst, the date as of vhich the
Federal Census is taken, or after it has been
deterfiined LY enumaration, compllation and an-
nouncenet, It haz besn suggested that in as much
as the sotux] mechanios of taking the census does
not affect the nuwmbder of the population, but is
merely & determinative procedure, that it ia
probabls that the preceeding federal census is
the current ons instead of the prior one, In
other vords, after April lst of the year that
the census it taken, the preceeding Federal cen-
gus 1s the populatiocn determined as cof April lst.

"Of course uno payment of salaries could or
wvould be made until the sctual determination, dbut
thie would not necessarily affect the nunber of
inhabitants and the point to be detormined ie
vhether or not the 'Preceeding federel census!
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is the last one which has been snumerated,
compiled and announced by the government,
orth.mm&uinpro«n ot‘bo:.ngdo—
termined. "

For the sake of clarity, may ve restate your ques-
tion as follows:

Wwn does the additional salsary provided
by Article 5139, Revised Civil Statutes of Texas,
1925, for Digtriet Judges in countier having a
tion of 100,000 or over, acoording to the
Federal Census, bagin to ascruet

Artiels 5139, Revised Civil Statutes, 1925, reads
a8 follovss

*In any county haung a population of one
hundred thousand or over mordingtothopm-
seding Federal eoensus, iudsu of ths several
distrist and oriminal district sourts of sush
county, together with the sounty g“ﬂl' of such
county, arve htnbr constituted s Juvesile Board
for sush coun The annual salary of each of
the Judges of ¢ivil and criminal distriect

eourts er luch oomt as meubers of Board
shall be tion to that pald the
other czm-i Judges of the State, said addi-

tzmmtehmammmatm
gmmmalorluhmty,npontmmur
the Commissioners Court,"

‘ The Ast of Congress t the
taking of the decemnisl] sensus (13 U, s. c. A., fsec, st
56GQ.) does not expressly provide t.he sffective date of tﬁo
gensus, but Seotion 206 of said Title 13 provides that it
'mnbotm"ormtuutdnyormn.

Boction 213, Title 13, U. 8, C. A, pmvml int
part as follows:

“ao(mwnurormcmu- is further
authorized to have printed Dy the p ¢ printer,
in such editions ss the director may deem nec-
osgAary, and other census bulletins,
and report the result of the several
investigations authorized by this chapter or
b{ ¢hapters 1 and 3 of thin 1temﬁtopub-
1ish apd distribute said s Gnd reportis.

. » @ »

m constitutionality of " Artiolo 5139, supra, has
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been upheld by the Supreme Court of Texaa., The cure
on this subject is Fones v. Alexander, 59 8. W. (24) 1080.

According to the 19350 Peloral Cemrus, Hidalgo
County had a population of less than 100,000 inhabitants;
therefore, the provisions of Article 5139, supra, vere not
applicable to Hidalge County until saild county qualified under
the statute as being & county "having & pepulation of one
hundred thousand or over" according to 1940 Pederal
Census. The question then arises as to vhsn a ¢county may
qualify as having a ticn of 100,000 or over. In ouwr
opinion No. 0-2337 a department held that the 1940 census
becomes controlling when the census figures of a county
have been compiled and made avallshda to thes publie.

In the case of Holecomb v. Spikes, 232 8. W, 891,
the Court 6f Civil Appeals, at Amarillio, Texas, in ho
that 2 preliminary anncunsement of the census dy the direc-
tor was an omcia%“gmonmmnt of which the publie and
all officialy may notice, ssym:

% e » o« Until the law authorized the
sannounceusnt of the emmeration of the census,
:oomm notice of it as such could de

aken, ,

.00-1 It would seenm the act of
1902 dut. were mcm he direstor to
publish and distribute ins and reports
of the prel and other results of the
various investigations authorized by law.
This, in so far as ve ocan sEihrtain, is the
only method to inform the public and of giving
it access to the information ascertained and
compiled by the enumerators and supervisors.
it wvould meext vhen bulletin is so published
and distributed it then becomes an official
pronouncemsnt under the law, of whieh the
publiec and all officials may take notice.

« s « «» In this case the undigputed fasts
shovw the c¢ensus buresu, under signature
of its direector, iasueé a dulletin sh

belfore the aluii.m the population of ock
County to be 11,096. This seems to have deen
official. This information appeared tc have
been given to leading papers of the State.
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Under the lav this information could have been
obtained in no other way than through the
director's official aet, vithout violating

the lav and subjecting the parties to a charge
of felony. « « oF

: You have advised us that on June 22, 1940, the
census supervisor of laredo, Texas, releared for lmmodliate
use prel lnnommn‘z that the population of Hidalgo

County, aco to the 1930 census, wes 106,664, This pre-

announcement authorized the public and the officials
to take official notice, and to act with referense to ths
facts revealed by sush announcement, subjeot, of course, to
their final establishmsnt as being true and correct, The
date of this preliminary announcement, June 22, 1940, 1iws

the first date on which the public and the officials eould

take official notice that population of Hi County was

300,000 or over, and is therefore the earliest date on vhieh

the Juvenile Board, provided for by Article 5139, oould de-

come operative in ﬁtuue County.

The $1,500,00 increagxe of zalsry allowed to the
Judgou of theowivtl and criminal district courts by Article
5139, as interpreted Ly our Supreme Court, was not to pay
theu az menbers of ths Juvealle Board, but te inerease their
salaries se distrist fulges for additienal services requ:
of them sald srticle., Jones v. Alexander, 122 Tex, 328,
59 8. W, (24) 1080; Holland, et al v, Barris County, 129
Tex. 118, 102 8. W, (24) 198

. S8ince the inoreansd of salary is allowed for the
purpose of coupensating the Judgaes for the performance of
additional duties, it is obvious they could not perform those
duties until it was offioclally determined that Hidalgo County
had the required population tc impose those duties them.
Therefore, vhen the offiocial announgoment was made, 22,
1940, the duties insident to thsir boeoming mombers of said
Board vere automatically imposed, and their salaries were
::touumly insreased from and after, but not defore, sald

te,

Trusting the above anzwers your question, we are
Yours very truly

APPROVED APR 9, 1941 ATTORNEY GENERAL OF TEXAS

/a/ Gereld €. Msnn

ATTORNEY GENERAL OF TEXAS By /signed/
D. Burle Davias

DBD:1GB Asglistant

" APPROVED OPINION COMMITTEE
By /s/ B.W.B., Chetlrman



