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TR AT TORNEY (FENERAL
OF "TEXAS

erald C, Mann AUSTIN 11, TEXAS

ATTORNREY GENERAL

Honorable John £, Rudd

Aoting Director

Teacher Retirement “ystem of Texes
fustin, Texas

Dear Sir: Opinion No., 0~3152
Re: Status of temcher on leave
of smbsence.

Vie have regeived your letter of August 12, 1941,
and elso your supplementary letter thereto of Teptember 20,
1941, In your supplsmentery letter you set out certain
facts releting to three individuals, ard you sre now
eoncerneé with their status, We quote from such letter
as follows:

#)]., Mrs. ¥yrtle Grey was re-eleoted as

a tegcher in the Fort Yorth Public Rohools for
the school ysar 1937-382 et a regulsr meeting
of the Boaréd of Educetion of the Fort Worth
Indepsndent School District held on June &,
1937. Fer contract was for & term of one

ear, beginning July 1, 1937, and ending June

o, 1938. ¥rs, Gray was injured in &n acci-
dent during the early pert of June, 1937, and
wes unable to resume her soheol work, Under
the regulations governing the Fort Worth
IndepPndent School Distrist, the Superintendent
of Schools has besn muthorized to grant leave
of absence on agcount of serious 1llnees. The
Fart Worth Juperintendent states that he had
hopad thet she would recover and resume her
wark some time during the 1937-38 sehool year,
and that a substitute tescher was assigned to
har position and the position held for her in
case she was able to tesach lester. The Fort VWorth
Superintendent advised us further as follows:

'At the begimning of 1938-39, Mrs, Gray
was 9tlll unable to resume her school
work. However, under tie repulations
asuthorizing the superintendent t{o grant
leave of sbaence to & tescher hecause of
serlious 1llness, ¥rs, Orsy wao considersd
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ag & lesve of absence teacher, In csse of
prolonged 1llness, it has been customary
o0 continue the grant of leave of absence
for & pericd of more then onc year, if
there is e probebility thet e teacher may
later return to egervice within the school
system, Since Mrs. Gray wss unable to
vrite becsuse of the nsature of her injury,
aprlication for leave of ebsence was not
required in her case. Becaure of my
pergsonal knowledge of her physiosl condi-
tion, lcave of absence wes extendeld.?

Mrs, Gray was employed in the Fort ‘"orth Schools in
the 1939-1940 and the 1940-1941 s8chool yetrs as =
reserve teacher st & selary of %631.80 per yesr,

"2, ¥iss Berths Greham waes given & tescher's
contract Tor the school term 1937-38 &8 & teacher
in the pudblic schools of Delhert under dute of
"May L, 1937. Under date of ley 14, 1937, Hiss
Grehen scoepted and algned the contract. At a
meeting of the Board of Trustees of the Dalhert
Pudblic Cehoocls held on Aususrt 20, 1937, ¥iss Graham
war granted a lesve of sbsence for one year. MkKiss
Grahem advises us: :

'T had no oontract for leter yesrs, as I

was unerble to return to work on sccount of

ny health, FHowever, I was carried as a
teacher on leave of absence and could have
returned to work et any time, had 1 besn able.'

3, On September 14, 1937, the Dsllas Board
of Education pessed the following motion:

*that Miss Anne EKayser be re-elected as a
teecher in the elementary schools at &
selary of $2,000.00 per school year of nine
months, end that she be allowed & lesve of
sbsence for the session 1937-38 on acoount
of har health.'

Under date of Teptember 29, 1937, ¥iss Anne Fayser
executed & contract, copy of whioh 1s attached
hereto. Under date of August 30, 1938, the Dellas
Board of F¥ducetion passed the following motion:

'The electlion of the following teschers
was held up at the regular election in
June, on sccount of faillure to reet cer-
teln recuirements, These requlrements
have now been met, and I recormend that
they be re-elected,

Talary Increase
thite Ilementary 1937-38 1938-39
vayner, Anne $2000.00  —=

Under date of “epntember 13, 1938, the Dsllas Board
of Tduvertion npsesea the f0110w1ng notion:
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*that the resignatlon of Anne Kaeyser be ac-
cepted, and thet & speclel teacher be -
authorized for Clty rark Tchool at &
salary of 3$100.00 per school month,'"

Wie now return to your first letter toc get the
questions which the Teacher Retirement Boesrd desires
answered, “Such questions resd as follows:

" #"l, In the event the individual furnished
satisfactory evidence to the erfect that such
individuegl wes nprevented from returalng to
sctive scrvice beesuse of physiceel condition,
would the Boerd of Trustees bLe carrying out
the intent of the Retlirement Law snd would they
be acting within the limitetions imposed by
the law on the Board of Trustees 17 they ruled
thet the indlvidual hséd estsblished membership
in the Teacher Hetirement Systen, waes entitled
to credit for prior service, and wes eligible
to receive benefits in accordance with and
subjegt to the provisions of Fection 5 of the
Teccher Retlirement law?

"2. In the event the individual furnished
satisfactory evidence to the effesat that sueh
individual was prevented from returning to
active servioe because of physicel condéitien,
would the Board of Trustess be carrying out
the intent of the Retirement lLaw and would they
be scting withir the limitatlonz imposed by the
law on the Boerd of Trustees if they ruled that
the member had not established credit for pricr
service »nd refused to issue a prior service

" ecertificate to the individual?

*3. In the event the individusl cannot
furnish satisfasctory evidence to the effect
that such individusl was prevented from re-
turning to astlve service because of physioal
condition, would the Board of Trustees be
carrying out the intent of the Ketirement Law
and would they be acting within the limitations
imposed by the law on the Board of Trusteez if
they ruled thet the individuel had esteblished
membership in the Teacher ketlrement ‘fystem, was
sntitled to oredit for prior service, ané was
elicible to receive benefits in zccordanee with
and subject to the provisions of Tectlon 5 of the
Teacher Retlirement Law?

L. In the event the individual cuannot
furnish satizfactory evidence to the effeat
that such individusl was prevented from return~
ing to sctive service because of vhyslical condi-.
tion, would the Hosrd of Trustees be carrying
out the intent of the Retiryement lav and would
they be asoting within the limitations imposed
by the law on the Bosrd of Trustees if they ruled
that the member had not established credlt for
prior service and refused to issue & prior
service certificate to the individuai’"
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nmoasgher” 13 defined by fectiorn 1 of the Tescher
Retirement Act (Artiele 2722-), Vernon's Annoteted Clvil
Stututes) ¢z follows:

"(3) *Teucher'! shell mean & person employed
on a full time, reguler salary baclis by boards
of ocommon school distriets, boards of independent
school districts, ocounty school boerds, Retire~
ment Boerd of Trustees, Ttete boerd of Yducstion
end State Department of Téucation, bosrds of
regents of colleges &nd unlversitles, and any
other lcgelly constituted boaré or zsency of an
educationsl institution or organizetion supported
wholly or pertly by the “tete. In &£11 ces¢s of
doubt, the Retirement Hosrd of Trustees, hereln-
after cdefined, shsll determine whether & person
is & tescher &8 cefined in this Act, i tescher
shell mcan & person rencerin: service to organized
putlic efucstion in rrefesslional ané business
edministrstion ané supervision and in inttruectien,
in public schools &s defincé In Cubsection (2)
of this Section.”

“ubzection 1 of Tection 3 cf the sAct reads ss
fcllows:

"{1) 411 persons who sre teachers on the date
ae of which the Retirement ~ystem ic established
shrll become members ag of thst date &5 &
condition of their employment unless within
a period of ninety (90) days :=fter “eptember 1,
1937, any such teschexr shall file with the
S¢ste Board of Trustees on & form prescrlibed
by such Bosrd, & notice of hie elcction not
to be covered in the membership of the syztem
and a8 duly exsouted weiver of sll present and
prospective benefits which would otherwlse
inure to him on mccount of his pesrticipetion
$n the Fetirement System."”

/e quote Cubsection 1 of Section 4:

*{1) Under such rules and regulstions
s the "tete Board of Trustees shall adopt each
person who wes a teacher, ead deflned in this Act,
at any time during the yesr Iimmellately pre-
cedinge the eotablishment of the Tycter, and who
becones & member during the first year of opera-
tion of the Retirement Cystem, or who is & member
at the beginning of the school ysar 1937-1938,
shall file & detalled statemant of 8ll Texas
service, &t & tescher, rendered by him prier to
the date of establishment of the Fetirement
“ysten for whioh he claims oredit.”

Thus, we see under the terms of the statute that
those persons who were teschers on the dste of establishment
of the Tescher Netirement Cy:stem Lecame members thereof as
of thst date, unless thespecified notlce snd walver were
filed. ‘e rmust therefore determine who were teachers on
the date of establishment of the Teccher Hetirement Cystem.
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. The Teacher Retirement System wass established on
July 1, 1937. Tection 2 of Article 2922-1; Opinien No. 0-646.

Referring to Secticn 1(3), vie seec thet there sre
two requirements in the definition of “teacher": namely,
(1) a person "employed on & full time, regulsr selary
basisy™ (2) & person "renderin; service to orgenized
public educstion in ;rofessionel =nd business admin-
istration anZ? supervision andin instruction, in pab-
1l1e¢ schools. . . " '

¥'e do notvt hellieve that the =econé requirement
rnakes 1t necessasry that a person be "renderin: service®
on July 1, 1237, for rmerbership in the Cy-tem aa of that
date, ¢ #re cof the oninienthrt thisn requirement is
‘nothling more then o renerelizetion of the tyne of work
which mus=t e done before a person mey qualify =s a
"teacher” under the Act, "¢ renched thil:r seme concolu-
sion in Opinlon Ne. 0-646, rendered cn May 17, 1939,
to Honoratle Mort imer Brown, Exesutlve Tecretsry,
Teacher Hetirement “yaotem of Terss. ..equote from that
opinion as follodis:

"e « » Ye do not think thet 'rendering
gervice to orgenlized r~ublic education,' ete,,
was intended to mwan that in order to be a
teacher, es deflned in this set, that the
peraon would necegssuarily have to e st that
time sctually engsged 1n sueh service, but
rether thet this provision is desoriptive of
the tyse of work necessary tc be performed to
cualify es a teeacher, This construction
becomes more evident when various sections of
the Aot ere considered, such as Tection 3,
Subseotion 1, which provides thst all persons
who are teachers on the date a8 of which the
Retirement System i& established shell become
members, beceuse it irs evident that it was
intended by such section to resch every person
engaged in the profession of »a teacher, when,
in feot, the date upon which the Fystem wes
established wes July 1, and 3 s motter of
common knowlefre few teschers were aetuslly
aengeged in renderinc~ the servioe deflned at
thet time,"

It follows thet those persons engsged in the
profession of teaching end employed on & full time,reg-
ular salery basls to render service to "orgaenized
public ecducstion in professionsl, snd busine=s adminis~
tration and supervision end in instruction, in publie
schools™ on the cate thst the Tystem wes efsteblished
becams membors thereo” es of thst dste regsrélage of
whether they were actuelly "renderlns service.™

We will now turn o tre specifie fact situa-
tlons presented in your letter of Ceptember 20, 1941,

l. ©On June 4, 1937, the Board of Bducation of
the ¥Fort Jorth Inde¢rendent “¢chool Liztriet re-slected Mrs,
i'yrtle Uray =8 & teacher. Her contract was for a term
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of one year beglnning July 1, 1937, und we assume from
the context oFf both your letters thet she was employed
on & frll time regular salary. ‘e cre not informed
whether ahe was satuslly teechlin- ot the time of the con-
tract, but in view of cur heléing that "rendering service®
is merely descriptive of the type of woerk to be performed,
1t mekes no difference whoether she was teaching July 1,
1937. Ve &re of the opinion +het she beceme 8 member of
the Tescher Netirement System on that dszte.

¥rs. Gray was serlously injured in an autonoblle
acclident before sciiool opened, and was granted a leave of
ahsence, £ substitute teacher wes sssigned to her position,
but 1t was hopsd that she woulf recover znd resurie her
work durin: thet year. 4t the bepginnin: o the next school
ysar, Mrs, Gray was still unatle to return to her positien,
and wes consldered a leave of zbsence tzacher. The was
employed in the Fort .iorth ~chocls in ihe 1939-1%40 end
1940-1941 school ycars as a Teserve teachesr ai & ealary
of £631.8B0 per year.

The Teacner hetirement Board realized that a
number of teachers would be on lesve of =bsence during the
school year 1937-1938. 1It, therefcre, passed the following
regulation: :

"Mr, “haver moved that 1n view cf the
faet that subsection 1 of “ecticn 3 stipulstes
thet 'el] persons who erec teschers on the date -
es of whiech the Hetirement Tystenm 1s esteblished
shell become members' and in view of the faot
theat subsection 3, “ectlon 1 ccys that '"tzscher
shell mean a person semployed cun & full-time -
regular sslary bssls by boerd: of school
distriets, ete,', certaln specifiec require-
ments slisll be made of 8 teacher on leave of
absence durins the schocl yesr 1937-38 if be
18 to be included in the merbersh¥p of the
Retirement System end not fmpsir hies rights
to prior-service credit by being on leeve of
absenoe during the school year 1937-38, as
follows: A statement rust be received from
the superintendent of schools or from the Pres-
ident of the boerd of cducation of the employing
district steting thzt the teacher was an employee
of the system during the schocl year 1936-37,
thet the tcacher i£s conslidered a momber of the
faculty for the yvar 1937-38 with & leave of
asbsence from sotive work and thet the tescher
hes a definite sgreemeant with the Bozrd to
return to work in the ssme systen for the year
1938-1939,., VYotion wes scconded by ¥r. ifille and
carried."” .

'¢ are informed thet the ctetement required by
the above guoted reguletlon was received for Mrs. Gray,
and also for the personse involved in tiie other two faoctual
setups. V8 tre slso Inforrmed thot sll three of the persons
were eligible for bvenefits under the Act if ithey were mem-
bers of the Retirement <Syeotem.



Did¢ vhe Teacher Retirement Boerd in the exerelse
of the rule meking powers grented by srticle 2622-1, have
zuthority to pass o reguletion coverins teschers on leave
of absenoe? If so, then under the above auoted regulation
and Seotion L{1l) or the Act, Mrc. Gray is entitled to.
prior-gervice credit.

On laeptember 22, 1937, this depsrtment ruled in
a letter opinion sddressed to Honorsble Mortimer Brown
thet onoce s tescher becomes a member of the Teacher
Retirement {yr-tem, he cannoi withdrsw from membershi
except (1} to cesse beln: a teacher, (2) or aie, or ?3‘
to be retired vwiths dissability benefit or on scoount
of sge with such snnulty or other benefit ns in selected
by the teacher, This holdinr was afiiried in Oninion
No. 0-1530, rendered on CGatober 15, 193¢, to Honorasble
J. C. Patterson, County nttorney, Benjemin, Lexss.

¥re, Gray wee under contrect, but wss zranted
& leave «f sbsence because of her injury. + =ubstitute
teacher was assigned to her plece, but Mre., Grey, it
she hed recovered sufficlently, would h:ve returned to
work. She was under duty #nd had & right to resume
her duties upon recovery., "e &re of the opinlon thet
she di4 not cesse beins & teacher,

’ &

In the vase of Feople v. Lyneh, 149 N, Y. S,
895, plaintiff instltuted proccedinss for & msndamus to
sompel the Labor Commissioner of the “tste of New York
to reinstate her as an employee. “he had been granted
a leave of absence because of poor health., Upon re~
covery Ifrom her illness she wrote t¢ the Cormissioner
requesting thet her leave of sbsence be terminsted and
that she be assigned to duty. -Action on her request was
delayed, snd she Instituted these proceedings. The
commisaionﬂr's defense wasa that slnce the plaintirf
had heen separated from her work for more than & year,
she oould not be reinsteted without another c¢ivil service
exemination. He relled on thst part of Rule 16 of the
Stete Civil Service Commission, which read as follows:

"Any person who hss held & poslitlon by
appointment under the oivil svrvice rules, snd
who hes been sepsrated from the service through
no delinquency or risconduct on his part, may
ba reinsteted without re-exaninetion in a vacsant
position in the same office and in the ssme group,
suvdivision end grace, within ona yesur from
the dats of such sepsrstion., =~ > *"

The court overruled this contention and issued
a writ of mwendamus compelling the Commlssions=r to rein-
state the »laintiff. 7he court held that since the plain-
tiff had been granted a leeve of sbsence she had not bHeen
separated from service. @ quote from the opinion of the
court es follows: .

"Byt 1t is hsrdly necessary to rescort teo
the statute for an interpretation of theoondi-
tions here. The language oi the commissioner to the
relstor in his letter wes pnlain and unambiguoua,
Eis words nust be given thelr ordinery wmesning in
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been granted an indefinite leave of absence with-
out pay.' These words coulé have but onc meaning,
The commicsioner had intended at firzt toc dismiss
the rel:stor -bsolutely from ihe servies., TEe re-
tracted when the relator acqueinted hir with the
circumstances and informed him »f her illness,

It is 1dle to say that he did not intend to effeet
e change by hils second letter, He thought better
of his purpose tp absclutely diccherpe the rela-~
tor and thus 'separete her from the service'.
Insteadof that disposition of her matter, he
granted her 'an indefinite leave of absence';

that iz to say, 2 right to Ye sway from her work
inderinitely, &n¢ therefore, by corollary, = right
to copme back whenever she pleased. The was riven
the absolute power to cecide when she would return;
the option rested with her slone. f course, this
depended upon her good faith, The would not be
permitted to abuse the oourtesy which hsd heen ex-
tended to her. sf soon s her health returned,

it became her duty to return to the service. aAnd
she 014 so; thet is, indiceted a desire at least
to do 80, Jf there were no limitstion or inter-
pretation in the stetute, the words' separation
from the serviee' could never be held to inelude

8 leave of absence from the scrvice, If the re-
lator had a right at any minute to return to the
service, she was no more sepsrated from it then
an employe i3 when on an ordinsry two weeks vaca-
tion. The right te return in the latter case is
fixed and definite; in the former case it 1s not
fixed and 1s indefinite; but in each case there
is the pight to return, and therefore the employe
1s not separsted from, but connected with, the
service."

Yle ere of the opinion that this same reasoning
applies with equel forece to the situetion &t hend, end
thet Mrs. Gray was not separated from her position as &
tsacher. Ve are, therefore, of the opinion that the
Teacher Retirement Board had the authority to pacs regu-
lations covering temchers on leave of shsence during the
school year 1937~1938. The ternms of Rerulotion No. &4
were ocomplled wlith when the achool superintendent sent %o
the Board the required statement., Thus, it follows that
¥ra. Gray became entitled to credit for prior service.

Ve gether from yoour letter that a contract was
not entered into for the school year 193 8-1039 since Mrs.
Gray was still 111 and uneble to return to work. How=-
ever, the lesve of sabsence was extended.

%e do not think thet the fact that a 1938-1939
contract wae not entered into affected the statusaf Mrs,
Gray as a teacher. Ve heve heretofore sald that the only
way & menber could withdraw from the Teacher ketirement
Cystem is to ecesse belng & teacher, to die, or to be re-
tired. ‘When we speek of & person's ceeslng to be a
teacher, we mean the terminetion or ending of the pro-
fession of teeching. )
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Therefore, & person who becomes A& member of the
Teacher Ketirement Cystem withdraws his rembership if he
terminates or ends hie profession &s s tescher. A teacher
vho is tenporsrlly prevented by 1il1 heeltih or ssrious
injury from teechins end who 18 ¢n leave of asbsence does
not cesse to be & teacker, If such & percon intends to
resune higx dutlies as & teacher when he 1s able to do so,
can it be sald that he hes ended his profecaion as a
teaclier. Cleerly not., It was csrteicly not the legisla-
tlve intent tc penalize & person Tor belng 11ll.

. A5 we holé that Mrs. Croy beceme s member of the
System July 1, 1937, and did not lose her membership by
virtue of her lceceve of adsence, then it folliows that she
is st1l}l 5 memter of the Ketirement Tystem.

e have not been unmindful of ithat part of.

subsection {3) of Seetion 3 of the .ict vhich provides

in effect that =2 momber who is sdsent for more than five
years 1n any period of six consecutive ycors after becoming:
8 member will lcse hls membership. On the other nand, we
take the porition that thlse provision showc the legisletive
intent thet e bona f1de lesve of cbsence was to be recog-
nized. Ve are here not concerned with the provision re-
lating to the ebsence of more then five yesrs in any

period of six conrecutive yeers. Nelither six ror even

ive years have psssed since the estadblishment of the
Eyaten, and we are concerned in this opinion with the rights
of the individual as of +this date.

‘However, on veptember L, 1941, we rendered to
you Opinion No. 0~3512, whioh concerns the ctatus of per-
sons employed &s reserve teaschers by the Fort Yorth Inde-
pendent Ochool Dlctricet. Mrs. Gray wes employed @3 & re-
serve tescher in the 1939-1940 end 1940-1941 sohool yeers,
The principles announced in Opinion No. 0-3512 goversn her
status after the becéme a reserve teacher. Therefore,
this opinlon is eppliesble to her up to the time thet she
became £ reserve teacher,

In vlew of the foregoing you are respectively
advised thgt under the Teacher Hetirement isct snd Kegula-
tion No. 4 of the Teacher Petirement Board your first
queation 1= answered in the sffirmetive if the other condi-
tione regulred by the #ct as to ye-rs of service, sto,, are
present; and your cecond question, in the negative.

We answer ycur third snd fourth questions as
follows: Ir the Teacher Retirement Soard 1z satisfied
that the leave Of sbsence is bona fide, then the Bosrd
nust give iMrs, Gray credit for prior cervisc snd issue
to Mrs. Orsy & prior =ervice certifiecste. '

Of cource, 1f & leave of absence 1: 1n Tsct a
subterfuge and & meens of decelit, then the Board should
not regoznize 1t. The teacher to uwhon cuch freudulent
leave wes lasued would cease veing e Leacher, snd, there-
fore, would ceese being a member of the Tystem,

“e wish to point out that under eetion 4{2) of
the Teaclier Hetirement aAct “hat the Boasrd of Trusteea is
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suthorized 4o "fix 2né determine by appropriate rules ané
regulations how rmuch mervice in eny yesr is egulvelent to
one ycar of szervice". It would certainly be within the
power and suthority of the board to éetermine that a
tescher on lesve who rendered no service 1s not entitled
to oreditable cervice for the periocd of time thet the
teacher was absent. Upon guch determination, therefore,
the period cf time missed would not be counted in meking
up the zequired "yecars cof creditztle serviee” under Seo-
tion 5 of the Aoct. S

2. lrs. Dertha Grehem wes under contrect as a
teacher for the rpublie schools of Drlhart at the time of
the ectadblishment of Temcher Letirement rvqtem. “he,

thaoamafonn Thanam:s: = mhor nf +hn ‘: t‘rr+nm ot wn hoos
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sald with reference to lra, Gray 18" equally applicable
to Mrs., Greham. Therefore, es to Nro. Crehsm we answer
your four quastlions in the ssme manner.

3. Your third tfect situstion is somewhet dif-
ferent from the precedlnyg two., Under date of September
29, 1937, Miss anne Kayser executed & teacher's contraet,
Thus, this contract was mede et m later date then July 1,
1937. However, on “eptember 1k, 1937, the Dellae Bosrd
of Education passed s motion in which ves ssid "ithet Miss
Anne Kayser be re-slected as s teacher”, (¥Xmrhssis
supplied) This motion Indicates that she was e temcher
- for the previous ysar. Therefore, she wes a teacher on
#ep the date of establishment of the Teacher Retlirement
fyatem and hecame e menber of the Syotem &5 of thet dste,
It follows that whet we heve seid repsrding s lesve of abe
senoe spplies to Kiss Ysyser.

On August 30, 1938, the Dellas Board of Eduea—
tion passed & wotlion stating that certaln teachers, among
whom was Hisz.Kayser, hzd been re-elected g= teachers.,
However, on ‘eptember 13, 1938, the DI'sllec Board of Eﬂu-
catlon pessed the followling motdon:

*Thet the resignetion of inne Kayser be
acespted, and thet a speelisl teecher be suthore
1zed for City vark © chool et & sulary of §$100.00
per sahool ronth., *

At first glence it would enpear from the languege
used that Miss ¥ayser hed ended her relationship with the
public school sycterm of Lellas. Hut the metion provides
thet & "sirecial”™ Yeacher be authorized to tesch., It ap=
pears thst the "Special” te&cher wos employed to £111 Miss
Eayser's positlon due to her sbsence., ‘e, therefore,
believe that this was nothing wore than an extensicn of the
originel leave of ebsence, I l1la rasct the metlon wus an
extension of the leave of abzence, then the maitters hereto~
fore dAiscussed i this o»ninion = re applicsble.

It the rerignstlion wss resl, and Kiz Kayser theredy
ended her career as & teachey, then she would no lonper bhe a
member of the Retirement Tyeztem. Tut If in fazt ¥iss Keyser
resigned beceuse of pcor health +ith the intentlion to re-
sume her duties when she surfileiently recovored, then she
heg not ceased being & teacher, snd she 1s s menber of the



System. A pert.a who lez adsent from tomch..g even after
a resignation dces not thereby cesse to be a teacher Af

auch absence 1s temporery and if such person intends to

raturn to the profession efter such temporary sbsence.

‘e believe that Tection 3{(3) of the Act {whioh
provides that s member who is any iericd of s8ix comansoutive
yeavs after bhaecoming & nmember, 15 absent from service more
than five yeurs, shall thereupon cesse to Le a member) is
anplicable to the type of absences preuented in this opinion.
Therefore, &fter passage cf sufficlent time from the date
of establishment of the Teacher Petlrement Cystem, if a
member 1v absent from servioce, on leave or otherwise, for
as long a period of time as 1t specified in Ceestion 3{(3),
he shall thereupon cesse Lo be & member.

e wlsh to emphasize thnet 1t is the power and duty
of the Bosrd of Trustees of the Teecher Retirement System
to pasg upon metters llke the one: présented in this opimien.
It must sstiafy 1teelf Lhat the leave of mLseuce is bona
ride, thet the sbsence is tov be only for s temporary period
of tinme, cte.

vo 8lco wish to emphesize that this opinion is
I1tmited to the facts invelvad herein. Ve Leve mede certain
acsumptions besed on the various fact situstions, but if
these assumpiions sre not real in fact, then, of course, the
. prinelples announced s& to thom would not be appllcable,

Very truly yours
ATTORNTY GYNIRAL OF TEXAS

By /s/ George %. Sparks
- Gearge . Tparks
] rsaistant
APPROVED OCT. 15, 1541 |
/8/ Grover Sellers
FIRST ANFIFTANT
ATTORMEY GV HERAL

G 1VFS jrd APPROVED OFINION COMSITTER
'BY ®71, Chairman



