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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Bonorable €. K, Niller
Conmiesionsy

Texas Unempleoynment Compensation Comwmissicn
Erown Bullding
Austin, Texus

Denr 54irs Gpialcn No. Q-3%€

L 1) pnrtnarn'un er the
ad\Unezploysent Compen-

Ve : ap’ opinion of this Dgpart-
ment as upon -

1
partners?

: : second part in sueh meno-
randun of agre gploysent of the ties of the

t part under the unplorlqnt agt
t on April 1, 19397?

) jomitted for our econsideration certain
assumed hame -c'-lr oates, arffidavites, and oopy of a aontraot.
Qur opinion will pe bseed on the inforsation now befors us.
The gontraoh in duestion is rather langth; and would unduly
lengthen this Boninion if quoted in full here.

The oontract befors us is that of ¥, L, 3trang¢, gr.
and Charles Moiden, parties of the firet part, and 8. K, Dosher,
earty of the sscond part, and a nubtequant atttdsvit regarding
contract vetween C.- .4, ¥okden and #, ¥, Dosher. The first
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contract was executed Decesmber 3, 1937, and continued in
exietence until April 1, 1938. +he affidavit of C. A. Koaden
states that the subseguent contract betweenlim and Dosher
contzined the same provisicons as the first contr=ct mentioned.

The memorandum of agreement marked Exhlbit "A® is
" ths origlnal contract executed by 3trange, Mciden and Dosher.

The affidevits submitted disclose prrmotices which
are not in accord with the teras of the gontract between the
partles; this belng an lngquiry into the relationship between
the rarties, we think 1t necesrssry to lcok to the contract
and to the factis before us.

Article 5221b, Seoctiocn 17 (e) reads:

*Faploying unit' means any individual or
type gr organization, includiag any partnershilp,

+* . *

Article 5221b, Section 17 (g) {1) readss

*(g) (1) ‘'Esployment' subject to the othsr
provigions of this subsection, means service, in-
cluding servics in interstate commerce, performed
for wages or under sny contraoct of hire, written
or oral, express or iaplied, provided that any
services perfcrmed by an individual for wages shall
be deesed to bs employment sublect to this Aot
unless and until it is shown to the estisfaction
of the Commission thet such individual has been
and will continue to be fres from control or direc-
tion over ths performmnoe of such services both
under his contract of service and in feot."

Artiole 5221b,, Section 17 (o) readst

o) 'vwages' meant all resuneraiion payadble
for rersonal services, including commissions and
bonuses and the cesh value of sll resuneration
payabls in any wedlum other thsn cash. . .*

The contrsct submitted indicates that there is an
*exploylng unit® in this instance, The statutory definition
of weges 18 broad encugh to include the weekly wage pa}d to
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Dosher an? also includes his commissions., Let us now deter-
mine if the contresct 1s one for services or is a partinership
agresment,

Referring to the articles of agreszent or the con-
trect between these partiea, we notice that in the firet
paragraph F. L. 3trange, Sr. and Crharles A, McAden reclte
that they are the parties of the first part and that they
are the owners of restaurants in Melennan, Travis and Bexar
Counties. The restaurant under question ie in Bexar County.

In paragraph No. 2 of the ocontract the partiee of
the first part sgree to asslign to parity of the eecond part
one~-third shars in the net profite of the business and 1o pay
hiz & weekly salary of $20.70 per week 8o long aes he devoles
his time and attention to said business as msnager thereof.
In the sams peragraph it is provided that any proposed change
in the policy and conduct of the business must be agreed upon
by one of the parties of the first part; further that party
of the mecond part 1s bound to carry cut the purposea and de-
signs of tha parties of the first part in the management of
the business; that he (Dosher) has no authority to make and
enter into contracts of any kxind that will be binding upon
the parties of the first part withoui first obtaining thelr
oonsent in writing; that while he 1a in control of the busi-
ness, he sust prowptly deposit all funds in the Bouth Texas
Kationsl Bank of San Antonio, Texrs, to the oredit of the
Ckhioken thaok and opsrate the business with care and caution,
having due regard for the wishes and poliey of the parties
of the first part, and being familiar with the manner and
fore in which such business ls operated he adhere to same,
and not gseek to alter or change in any way withoul the con-
sent necessary a&s herein stated.

In paragraph No, 3 of this contraot it 1s provided:
*A11 help muet meet with approval of sither of the parties
of the first part, otherwise the eseid H. ¥, Dosher will
immediately discharge sald employees and will employ parties
meeting with the approval of all concerned.“

Paragraph 4 of the contraet provides that the
party of the second part will use the acoounting syetem
speoified by parties of the first part. '



&9

Hon. C. R. Miller, page 4

Paragraph 9 provides that it 18 “"understood and
agreed that at any time party of the second part should leave
enployment of parties of the first part by cause of dismissal,
discharge or death of pariy of the seoond part then he or
his heirs shall be pald in c¢ssh and proper geocounting made
theraecsf of his one-third intersst in operation of ssid busi-
ness, . .

It oannot be dlsputed that under the terms of this
contract Dosher Li¢ not free from control of the parties of
the firet part,

There are many definitions of partnsrshipes, both
by the courts and authors. There are also differsnt essen-
tials which have besn held t0 ba the teat of the exlstence
of & partnership relstionship. Sose courts have aprlied the
profits and loas test; others look to tha control of the dusi-
neees, together with other eurrounding facts. The intention
of the periies is the test nsed in many instances.

The courts of Texae have refused to conclude that
sharing in the net profite of & Susiness 1s sufficlent %o
eonstitute & partnership., The Supremes Court of Texas in the
case of Fresman va. Huttig Sash and Door Company, 153 S, W,
122, makes the relation assumed by the parties the oritsrion
of partnership and recognires that profit-sharing is one test
ef that relation.

Upon this subject 32 Texas Jurisprudence p. 244 has
this to say}

“The fact ¢of profit-sharing is not alone sufficient
10 eetsblish the existencs of a partnership relation
zaong the sharers; it ie only an evidentlary faot;
othier slements must conour and be considered. As
between third persons and an alleged partnership,
profit-sharing is svidencs of partnership, whereas
&8 between Themsslives the actual intent of parties
to be or not to be partners determines. . .*

¥e think we can safely eay that the sxistence of
ths ownership of ons-third of the net profits of the busineaes
in this irstenge, together with the one-third ownership in
the atock on hand does not constitute Dosher a periner. The
lease, the building, end the fixtures are the property of the
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partiee of the first part and ownership 4oes not vest in the
three contraoting partiee. 7The stook on hand in this instanoce
represents perishable foods almoat exolusively.

In 20 R, C, L., p. 831, we find this statement:

*The particular test as to the exietence of
the partnership relation which 1s most widely ao-
ospted today and whioh is applicoable espscially as
tetwveen the parties themselves irrespective of the
rights of third persons is that a partnership is
forzed and exists only when it was the intention of
the parties that they should be partners. . . . On
the other hand, if the terms of the contract exist-
ing betwean the parties 4o.not constitute a part-
nership, none will be declared, aven though the
parties in words call the arrsngement one. . .

In this contract what right 4id Dosher e t¢ fix
the pollioles of the business, to contract for the Diglness,
to control the business and mske the ultimate declision on
the pesrsonnel of the busineess? %,

The perties of the firat part wvere dareful to state
An the contraot that they were the owners of the prlace of
business in San Antonlo; that all proposed changes in polioy
anéd conduct of the dusiness must de agreed upon by thes;
that the party of the second part had no suthority to make
or enter into any ocontragts of any kind; that all help must
meet with the approval of the parties of the first part; and
the kind of accounting system was specified by the parties
of the rirst part.

in paragraph O the contract definitely askes pro-
vision for the liquidation of Dogher's interest in the event
of *diemissal or dlscharge." The intention of the parties
in thie contract appears clear t0 us. The intention of
XoAden and Strange was to employ a mansger of their dDusiness
tn 2an Antonio glving him an interest in the net profits
in order to promote his personsl interest and best efforte
in the management of the business.

Hr. Togher does sequire s» interest in the nel pro-
fits of the burineas under this contract butl ss compensation
for hie servioes; he does not have control over the bDusiness
nor does he have ownership in the perssnent aneets of the
businesas. The contr=ot doss not evidence a true intention
of the contraciing pertiss to foram a partnershlp.
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The suthorities of other States support our posi-
tion that one receiving 2 share of the profits of & businees
as compensation for services 1s not thereby made a partner.
See Breinig v. Zparrow, 80 K. E. 37; Bond v, Ney, 78 R, E,
37; In Re Clarence 3cott C. C. H. Unemployment Insuranoce
service, N, Y. page 30566; Wegner v. Buttles, 139 K, ¥, 425,

In Wisconsin in the case of “egner v, Buttles, 139
R, ¥. 4206, the court sald that the definition of partnership
is elusive and diffiocult of application beocause: *Where 1t
appears that cne should ghare in the profits of an enter-
priss as compensation for services, property, or opportunity
furnished by him in ald of the buelness, no partnership re-
sults, He zust share in the profits as such and not se com-
pensation for service cr property, or the parties do not
become pariners.’

After reading the many authoritlies in this ftate
upon the subject of partnarships and the ocasse oaurtlunlnrlr
Walker-Smith Company vs. Roan, 43 8. ¥. (24) li ; Bugard
va. Bank of Greenville, 2 8, ¥. 84; Nurray Ginning System
Co. vs. Exchange Netionsl Bank, 61 2, ¥, 508, and the most
recent reported decision upon thie subjlect found in In Rei
Zeite, an opinion of the Appellate Court of Indiana rendered
January 23, 1941, not yet reported, we are convinced that
the goniract 4did not constitute a partnarship between the
contraocting parties prior to April 1, 1939,

The arfidavit of Mr. McAden reclites that the ocon-
tract was the sare nftar the change in the coatracting parties
on April 1, 193%9; howwuver, s copy of the gertificate of as-
sumed name filed in Bexar County, Texas, on the 1lth day of
Decenber, 1938, lists both NeAden and Dosher as pariners.

. You have submitted a contract or memorandum of
agreement and asked if the parties are vartners under that
AZrespant. Ve think net,

The affidrnvits submitted indicete a departure from
the terme of the contract in a fewv instanoces. The varianoe,
in our opinlion, is not sufficient to preclude the Unemployment
Compensation Commission from making s finding that Dosher 1l»s
not free from control or direction under his contract and in
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fact. Under the definition of employment quoted onpage 2 of
this opinion the burden of satisfying the Conmission of the
freedona of conirol or direction is upon the party asserting
such freedom. Your Commieeion should determine from all of
the faots if that burden has besen dlscharged.

As it 1s admitted that tlie terms of the contract
existing between the parties after April 1, 1939, remained
the same, we 40 not think that the new ocontraot created a
partnership.

Yours very truly

ATTORNEY GENERAL OF TEXAS

., Harnis a.

Korris 1
Assistant
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