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legorable Marvin H. Brown,Jdr,
Criminel Distrioct isttorney
Fort iorth, Texae

l'ear ¥r. Rrownt Opinion Yo, 0-3163

: Re: Yhether or not sa sttorney, who
has not paid his membership Tee
to the Stete Bar within the
time required by law, snd in so-
dordance vwith the rules of the
Suprems Court, mey practice his
profeasion in the ocourts,

Ya beg to acknowleldge receipt of your letter of
Februery 13, 1941, propounding for a legsl opinion the fole
lowing: .

*i'e have dbeen confronted with this problem.
There are a great many lawyers who sttempt to
practics ip the sourts in Tarrant County who
have not paid thelr £4 membership fee in the
state bar, 1t it the opinion of this offiee
that unless the 34 membership 1o peld in aceord-
anee with Artiele 3204 of Vernon's Annoteted
Civlil “tatutes of Texan, 88 well as the rules
promulsated by the “upreme Court of Tezas on
February 22, 1940, that the attorney should not
be allowed to prectios in our courts, Ve should
be pleased to have your views,"”

Ssotion 3 of the State Ber Act, (H.C.8., Varnon's
Codirication, Article 320a) provides:

"11] persons who are now oy shall hereasfter
be licensed to prectice law in this “tate mhell
constitute and be nenbers of the "tate Bar, and

- shell be subject tc the provisions herecf and
the rules adopted by the “upreme Court of Texaes;
snd all persens not members of the “"tuate Bar are
hereby prohitited from precticing law in this
"tate,"

“motion L of the Aet decleres:

n7ithin alx (6) months from the effective
date of this 3et, and from time to tims there-
after, se to the court may scem proper, the Sue
prene Court of Texas shall prepare and propose
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rules snd regulations for diseliplinimg, suspend.
ing, end disberring sttorneys at law; for the
conduet of the "tate Bar; end prescribving s code
oT ethlecs povernlng the professionel conducet of
sgttorncys &t low, * ¥

“The Zuprems Court is further empovered and
it shall be 1ts duty to preseribe fees not ex~
ceeding Four (§L.00) Dollers par ennum per person
to be pald to the Clerk ef the Supreme Court to
be held by him =nd sexpended by ths Court or under
i1ts direction for the purpose of the sdministra-
tion of this 3et. Any person licensed and reglis-
tered gay pay te the desiynsted tressurer a sum
of rsonsy Tror which the fees owed By r~uoh person
n2y be tsken from time to time as they beconme due.”

Teotion 5 éeolarea:

“The Tuprens Court of Texus shell net adopt
or promulgsete any rule or regulation sbrogating
the right of triel by Jury 1n disberment proveed.
ings, in the eounty of the residence of the de-
fondent, "

*gction 6 is:

"No disbarment proeeedings shall be insti-
tuted eruinat any sttornoy axcept in the Uig-
triet Court loceated in the sounty of selid sttor-
ney's residence, nar eshall sny sttorney be sous-
penced until such attorney hus been convicted
of the charge pending smgeinst him, in a court
of oorpetent Juricdietion in the coumty of such
attorney‘s residenve.”

Article IV of the Rules goveraing the State Ber
of Texan, duly promulgratef by the Supreme Court, provides
ar follows: .

"estion 4. MEMBRRTHIP FEE, The snnuel
eerberghip fee presoribed by the Supreme Court
shell be due and peyable by asch menbsy to the
Clerk of the “upreme Court Juns 1 of sech fio-
¢al year., However, any psrson beoonin: s men-
ber Lefore the first day of Deoember shall pey
on admisaion the full membership fee for thet
fisc8l year, bat 1f suoh parson : ecomes a mem-
ber after lecember 1, he ahall pay on sdmission
one-half of the annual rembership fee, It shall
ba t s duty of the Clerk to 1isue Lo esach member
50 teying such fee s membership card, It shsll
be the duty of the Clerk to keep all books, and
cther records proper and necesssry Lo sarry out
the -rovisionr of this section.

"Teetlon $5.  CUTPTNIION FOR OTION-F YORT OF
Foev', 5 member in default of payment of the
Tee for sixty dmys after it is due, shell be
resapded az delinqusnt sne pholl bhe 2iven wurlte-
ten notice thercof by the Cleérk of the "uprerms
court. JIf the delincuent menber fails to pay
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such fee within thirty deyz thereafter, he shall
ceasa to be a member, but shall be reinstated
uapon peyment of the fees due st the time he
osased to be & nember, itogether with fess for
the current year. If st the end of ninety days
after June 1, a menber has not paid to the Ulerk
membership dues for the current year, the Clerk
chall strike from the rolls of the State Ber the
name of the dalinquent nembder,

wrection 6, RTINCTATIHENT OF MIURERS, A
membor removing from the stete, may file notlice
thereof 1in writing with the Seeretsry. If he
returns to Texas he may be reinststed as &8 ren-
ber upon complyin: with the lsw of this “tate
and the rules of the “tate Bar in force &t the
tine of his return upon puayment of rembership
fees due for the year in which he shell return.”

¥hile otr courts hkeve not hsd occaslion to pass up-
on the validity of our State Bar Act, many stestes of the Un~
ion have, in comparetively recent years, passed aimiler acts
the validity and sonstitutionality of which have been uni.
- formly sustalined by the courts of last resort in the various
jurisdictions. In rei Glbsen, 4 Pse. (2d4) 643, and acthori-
tiez therein cited,

Your inguiry involivee only the question of the ef-
fect ©f the fallure of & member of the “tete Har to pay kis
snnuel dues in sceordance with the rroviziens of the statute
snd the rules of the "upreme Court in pursusnce thereof. It
will be ohserved thet the Aot 1tself suthorizes an anaual
fee of not to exvesd $4.00 to be esgossed by tha “upreme
Court wgoinst esoh member of the “tete Ber for the purpose
of administering the act, Tedtion L of the act smkes 1t the
duty of the Supreme Court to make sl] rules for the conduct
of the DZtete Par when such rules have been approved hy itas
members. JIn pursuasnce of the suthority thus conferred, the
fupreme Court hee formuleted rules govermlng the Mtete DBar,

“entions 4 apd 5, Artiocle L, sbove pet put, desls
with tho annusl membershlp fee., This fee iz dus on June 1
of unch fircel year, If the fee ig not paid within sixty
(60) deye of thls dete, such pumber 4s regurded sz delinqueat
an& the Clerk of the "uprexe “Yourt is dirested to give suoch
member written notice thereof. If the delinguent mamber
rsila to pay such fee within thirty cdeys thereafter “he shell
cesse t0 be & member {“tste Bar) hut shall be reinstated upon
peyment of the fae due st the tims he aessed to be & member,
togetrer with the fee for the current ysar". :ind the rule
further rrovides 4het the “lerk chsll strfke the namce of sll
f2lincuent members rrom the roll of membershir nlnety (90)
duys after June 1 unless such duesw are pald,

It %= the opinieon of this depsriment that these
rules, =3 4rewn, sre susceptible of but one construetion, end
thel is She t thoy 6resate an automstic suepansicn of membder-
ship in the 7t te “er when the dues of the menber are not
n~id in sccordunce with the Tuler, #a well 28 an automstle
reinstatencent of mexbership 1o the “tate Hur by the paynent
<f delinguent duzs, Therefore, it 1e left entirely with the
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individunl member as to whether he shall pay his duee and re-
rmain a mepber or refums to pay and be suspended, It will be
noted that the S“uprems Court hes gone mo further then to sus~
rend thedelinquent muxber fron nenmberaship in the Ttate “a.r.,

The right to practice law by s suspended member is
denied not by the “uprems Court, but by the Legislature in
Tectlon 3 of the iet, "e=nd all persons not members of the
“tate Har are bereby prohibited from prscticing lsw in this
State,"

“eetlons 5 and & of the "tate Far Act huve no ap-
pliertion to the peynent of duvs., The suspeasion ;rovided
for in thsse sections srplies only in proeeedinss for the
dirburment of an sttorney.

%¢ do not think there can he any doubt of the su-
thority of the “upreme Uourt to enact & rule sutomutioally
suspending e pmember for feilure to pay hic duee. Herardless
of the statutory authority oconferred upon the Tupreme Court
to meke 8ll rules for the oonduct of the“tete ¥ar, we think
the court posscasce inherent power to suspend an sttorney of
the “tete Ber is the nbsence of & stetute to the contrary
since nll sttorneyz sre of"igers of that eourt. Thin power
is discussed in In re Pete, 107 ©.'. (24) 159, A missouri
case from which we quote:

"The Supreme Court of the stete of Mizsouri
hzs the inherent power to dishber sttorneys gull-
ty of the violation of its rules or of conduct
unbesoming & lawyer. In the ebsence of consti-
tutionsl or statutory restrictions a court of
superior or genersl Jurisdiction has authority
to suspend an sttorney from the prectice as such
or to strike rom the rolls an asttornesy of such
court upoa prorer groundcs because sttorneys are
affloers of the court in which they are sdmitted
%0 prectice. The power to strike from the rolls
ix inherent in the court itself. ¥o statute or
rule 13 neeessery 10 suthorize the pumishment in
proper oases, “tatutes and rules mey regulete
the power, but they do not ¢reate it, It 1s neces-
sary for the rrotection of the court, the proper
séministration of juetice, the dignity wné purity
of the profession snd for ¢ he publie good and for
the protection of ellents, that eourts have and
retian this power."

£11 the cases hold that the legisluture hus the
power to ussess 8 fTee angalnat the mambers of a Ctete Hur to
take oare of the expense of enforeiog the act, In re: Gib-
son, Lk Tee. (24) 643, end authorities therein eited, In our
etate the power to aspsss the fge 15 conferred upon the “u-
preme Court by the Legislnture and, therefors, we think the
holdin- o the gourt in the Glbson osze thet the power to
aaness the fee carries with it the incidentsl povier to en~
act 8 reasonsble penelty for its non-payment is applicsble.
Ve quote from the Glbson case asx Tollows:

"It ie¢ urged that the penulty rer nonpay-
ment ir seo srbltrary, unreascneble, =«né out of
nroror- lon to the dellinouency sz o deter 8 law-
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yer elted srom gntering into litigstionfor the
protection of his rights, by reasom of the con-
ssquences to the interests of oliemts whioh mey
be Jeopardized in such litigation, end thet the
enforcement of the penalty praviaion denliss to
respondents the equal protection of the laws
snd is & depriwation of property without due
process of lew in violation of ths Fourteenth
smmendment to the Constitution of the United
Stutes end of seotion 18 of srticle @ of the
Constitution of the “t-te of New Mexicc. WMt
if the powsr to impote the fee be conceded, of
vhich we think there o&a te no doudbt, then =
penulty deslgnesi solely to enforece its payment,
and which may be -volded sltogether by payment,
ghoclé not be held voild ss erbitrary or unrese
sonable,”

In a very recent case in Hissouri, In re: izer,
134 s . (2¢) 1085, & rule of the upreme Court eutomntically
suivenﬁinn an sttorney for relluore to pay his dues wag suS-
tained: :

“It fyrther appefrs frow the reoord thet the
aceldent in whioh the Hagewood boy was killled oo~
ocurred in Deocember, 1935, during the time of the
suspension of respondent Myres in Cklahoms, end
during the tims when he was pot suthorized to
practice law in ¥lssourl, bLecause hils own testi-
mony 12 to the effest that he did not pay his bar
¢ues for the yesr 1935. The Jupreme Court Rule
37, “eatlon I, requires that every sttorney li.
gensed to proetice law in lHisssuri shall nay an
annugl fes of $3.00 on or hefore January 20, and
upon a fellure to mske such paymsat the atiorney
is sutomstically suspended., By reason for hig
fellure to pay his ber dues in Missouri, respsnd.
ent Myres 8tooé suspended from the yraaties in
Missouri at tihie time of the Hegewood eplscde.”

The Lasgislature having conferred cn the Ffupreme
Court the power to meke the rules poveraing the “tate Bar,
suieh rules when promilgeted have the foroe and effect of stat-
utes. Childers ve. Kobinson, L6l U, . 78. ¢ must presume
thet the fuprems Court in discharging such duty necessarily
connidered tie constitutionslity of suoh rules. ¥Fridmore va,
“an Angelo Ctenceyd, k6 .. (24} 1048,

You are reepeotfully sdvised thet 4t ie our ooinien
thet sn attorney who hes not pald his dues in socordance with
the tots Ler ict and the rules of the “uprars Court is suto-
matioelly =uspended untll such duesr are psiu, and 45 not en~
titleé ‘o preetlce lmw in tiin “tate until suspenslion is lif ted,

Very truly yours

07873 : Ird AMLIEY oV AL OF TTRAT

vy [s/ “rover “c¢llers
TUEGEITT ACHL 2, 1948 Crover Celiers
/s/ Gurslé C. Mann ' First assistant
ATERCE YOG ATToALL OF TR AL

This Uplnion Conslidered and spproved
1n Liwited Conferenge.



