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: prier to Auguat, 1939, the
7 5anera1, Honorablt MoCraw, ren-

. gn covering the following question,
viz ounty or the Prainags Distriet re-
Qui rd poplase bridges, belng bridges orig-
inall 1t by the dralnege distriot et the time

of orgacization and aecapted by the county at
that time, over dltches of the dlstrlet crossing
the county road where such bridge is either worn
I sut or the ditoh 18 being widened by the district?
Also in a case where a patural draln or oreek
orosses the ogunty road and such natural drain or cresek
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is used by the drainage district and the dis~
triet widens sueh natural draln which of the
two, the county or distiriect, 1s required to
widen or replace the now sxisting Aridge over
such patural drain? If you will elther rsn-
der me your opinion covering the guestions in
this last paragraph or send ms e copy of the
-one heretolors Pfendered by the former Attor=-
ney General it will be greatly appreclated.”

As used in the statutes hereinafter quoted, the
term "oomnisaioners™ rafers to Adrainsge ccmmiasioners and
the term "gourt™ refers to the commissioners' sourt,

Articls 8127, Vernon's Annotatéd Civil Statutes,
provides as followst : ,

"When such maps, profiles and estitistss
are so filed, the Court shail make an order
directing the issuance of drainage bonds for
suoh dlstriet, sufficient in amount to pay for
such proposed laprovements, together with ail
necespary astuanl and insidental expenses son-
nected tharewith. Sueh bonds shell not exceed
in amount one-fourth of the assessed valuation
of the real property in such distriet, as shown
by the last annual assessment thersof mads for
said distriot, nor excesding the amounts 3peei-
fied in said order and aotice of electlon.”

Artiocle 51354, Vernonts Annotated Civil Statutes,

reads es follows:

*¥hen the bonds have besn roglistered,
the county judgs shall, under the direction
of the Court, advertise and sell said bonds
on ths best terms and for thé best price
posaible, not less than thelr par value and
acorued interest. All money received from
such sale shall bpe turned over as recsived
by the sounty judgs to the county treasurer,
apd shall be by him placed to the credit of
the distriot in the construction and mainten~
ance fund theraof., The county judge shall
bs allowed ono-half of one rer cent of the
amount received oa the sale ot any bonds
sold by him ian full payment of his services
in that behalf."
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Articles 8162, 8163 and 81684, Vernon's Annotated
eivil Statutas, pravida as follows:

"Art, 81628, If there reming a surplus
of money or bonds to the eredit of the dis-
trict, after the finsl complstion of all in-
provements contracted for, including bridges
and oulverts, and after the payrent of all ex~
penses incurred hereundsr, the commissioners
may cause the distriet englneer to make a de-
tallsd report of any additional or supplomen~
tal drainas, ditehes or levees or other char-
acter of surfase dralnage lmprovemsnts, includ-
ing thle drainage, that may be needed 1n such
distriet. BSuch report shall be made and acted
upon 1in the manner presoribed for the initial
report of the englneer befors the izsuancs of
bvonds, The estidtated cost of such additional
improvemants shall in no ¢ase sxeoesd the amount
of surplus money or bonds to the credit or
the distriot,

"Art, 8155. Aftsr the approval of the
englnear*s report or as modifiad by the Sourt,
ths Court shall ordar an election to bes hald
within the dlistriet at the earlisst possidle
lagal time, The only mropositlon preasanted at
such elsction shall be 'For the ndditional
improvements acd payment thaerafor out of ths
moneys on hand}' and ‘*Acainst the additlonal
improvemants and payment therefor out of the
moneys on hand,' A majority vote shall be
necessary to carry sush proposition, HNntice
of such elsction briefly reciting the charaoter
and scopa of such proposed improvements, stat-
ing the estimated eovst of same, and stating
the #ime and pixnces of holdlng such slection
shall be ziven, election officers, appolnted,
returns made and canvassed, and the rasult
declarsd, in like manner as rrovided for the
original elasction.

vart, 8164, Tha nrovisions of txls law
relative to the lettin: of contracts and the
conatruction of improvenents thereunder and
the authority of the drains.e commissicners and
the Court in comnection therewith, shall apnly
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to the gonstruotion of such additional improve-
maggn and paynent therefor in so far as appli-
oable,. : ,

v The langusge used in the artieles gquoted, suprs,
leads-us to the contlusion that only such funds, to the oredit
of the dlatriot, a8 were derived from the sale of honds may
be used in payment for improvements, whather original or
additional,

Artieles 8137 and 8138, Vernon's Annotated Civil
Statutes, provide as follows;

"Art. 8137, The oommissioners shall annual-
1y, on or before the firat day of July, pre-
pare and file with the Court a full detalled
report of the ocondition ef the improvements
therestofore made in the distriot, with an esti-
mats of the probable cost of malntenance and
needed rspalrs during the ensuing year, to~
gether with an inventory of all funds, effects,
property and aoccounts delonging to such dis-
triet, and a 1list of all lawful demands, debts
and obligations against the district, Such
report ahall be verified by the commnisesioners
and carefully iavestigated and considered by
the Court before any levy of taxes is nade
under the suoccesding artiols,

*AY:. 8138, At the same time that taxes
are levied to meet ths bonded indedtednsss, the
Court shall eause to be asse:zsed and ocolleoted
taxess upes all property s the distriot, whe~
ther real, personal or otherwise, surficient to
sajintain, keep in repair, and to preserve the
improvements in ths distriot, and to pay all
legal, Jjust and lawful dedbts, denarnds and
obligations agalnst such dlstrict. 3uoh levy
shall never, in any ona year, exceed one-half
of one per cent of the total assessed valuatioh
of such distriot for such year, Such taxes
when 80 ¢ollected shall bde placed in the con-
struction and maintenance fund,”

Artiele 8139, Vernon's Annotated Civil Statutes,
reads as Tollows:

»If any bonds remein which are not requir-
ed for the completion of the improvenments made

or to be made, then with the consent of the
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Court 4duly made of publle record, such bonds
or a part thereof may be sold and the pro-
gepds from the sale thereof shall bs plaged
in the malntenanse and sopstrugtion fund and
used for tha purpeses stated in the precsd-
ing article,®

The use of the words ™improvaments sade or to be
mada” in Artiole 8139, supra, likewlise, indicates an intention
on ths part of the lLeglslature tp use the proveeds of the
sals of the tonds for improvements and "if any bonds remaln
which are aot required for the ocomplation of the improve-
ments made or to Ya mde,” they may be scld and the proseeda
used for maintenancs purposes.

¥e belleve that the usg of the words "to the cre-

@it of the digtriet in the construstion and maintenance fund
thereof™ in Artiocle i®%4, supra, and "to the credit of the
distriet” and "surplus money or bonds to the oredit of the
distriet”, in Articls 8162, supra, places such funds in &
differsat category in ac far as‘the purpose ftor which they
may be exrernded is conocerned, from which these sasme funds
will be aftar they have been placed "in the maintenance angd
eonstruction fund®, under Article 81390, supra.

. Article 8150, Vernon's Annoctated Givii Statutes,
provides as follows: :

"After the esatablishment of a diatrict,
all legel and Just expenses, debts and ebiiga-
ticns othar than bonds and iptereat therecn
arising and created after the filing of the
original patition and necessarily inourred 1n
the creation, eatablishing, operation and
vaintenance of such diatrlcts, shall be pald
out of the 'Construction and Maintenance Fund,’
of such district whioch shall consist of all
money, effects, prorerty and prooesds received
by such distriet trom all sources, except that
nortion of the tax colleetions which siall he
necessary to pay the interest on the binded
indebtodness as 1t falls due and the payment
of the bonds at maturity. Sald taxz eollesctions
shall be jlaced In and pald out of ithe 'Interest
and Sinking Pund'! of such distriet for such
purposes, and such fund may be invested for
the benefit of the distriot in such donds . :
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and ssourities as the Attorney General uay
approve, BSush funds shall be held for the
respestive purposes for whish they wers
sreated, and if money is improperly paid ous
‘of . either; the Court may eauss the county.
treasurey t6 make the necessary transfeor

of such samount in the dletrict aceounts,

to restors the fund se improperly used,”

in our opinion the costs of additional improve-
ments.are not sush "“legal and just expenses, debis and obe
l1igations other than bonds and interest thereon arisinz and
oreated after the £iling of the origina) petition ard nes-
eaparily ipourrsd in the oreation, establishing, operation
and miilntenancs of sush distriot”, as Artisle 8180, suprs,

- provides shall be pald out of the sonstruotion end meine
‘tenands fund, ' - . |

- - Goder the provisions of Article B163, supra, addi-
ticnal improvements may not de sonstructed without first
submitting the question to a vote by the taxpayers, Dsbts
for the maintenance, repalr and preservation of the improve-
ments, on the other hand, may be inourred by the dreinage
distrfet without first submitting the question %o the voters,
abd the tommlazsioners' court is authorized (Artioles 8137,
8138, supra) to levy taxes for the payment of sush drain-
age distriet dedbts.

K The answer to the first question submitted by you
depands upen the determination of whether the outting of the
proposed new ditoh amounts to "additional improvements™, under
Articles Bl82 and 8183, supry, or whethar suoch new ditch is
necessary "to maintain, koep in repalr, and %o preserve the
improvements in the dlstrliet® under Article 8138, supra, If
ths former, your question is answersd im the negative; if
the latter, the answer 13 ln the affirmative. '

: We have been unable to find any Texms ceases in-
volving the dirsot question of whether certaln work dcne on
an established dresinage distriot is to be classed as "addi-
tional improvenments® or *to maintein, keep in repair, and
$0 preserve ths improvements in the distriet”,

In the cease of Davis Helding Corp., et al v, ¥Wil-
cox, Town Collestor of Taxes, 153 Atl. 169, 11% Conn. 843,
the sourt held that the word "maintenance”™ within a statute
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providing for the construction and maintenance of a sewar
syster, wad not limited to the mere repailr eof the disposal
works or the preservation im the conditior in whioh they ware
left after origlnal construetion, but tkhat certaln improve~ _
mente to the disposal plant were ineluded within it. We quote
from the sourt's oplnion as follows:

*Phe word "maintain' has po proclse
logal signifloande 1ln the construstion of
ptatutes, 1ts mesaning varying with the stat-
utes in whioh it 1s used, the subjeot matter
of the law, and the purpose to be accomplishe

. In the case of Smith v, Grayson Ceunty, 18 Tex, Clv,
Appe. 183, 44 S. W. 921, the court, construing the meaning of
the word "maintensnce™ in Article 8, Seotion ¢ of Vernon's
Annotated Texas Constitution, authorizing the Leglslature to
pass local laws for the nalntenance of public roads and high-
ways, used.ths following language:

*It is insisted, however, that this ¢launse
of the oonstitution limits tha purposes for
whiosh looal laws may be passed to the mairten-
anos of roads already consiructed, and would
not authorize the passage of a statute oreat-’
ing a road system, We 4o not think the word
‘maintenance', as used in this seotion of the -
oonstitution, was intended to be used in thils
restricted sense. By the use of the words "malh-
tenanes of publis roads and hizhways,' the
framers of the constitutien hed reference %o
maintaining a system of publle roads and

_highwaye, which would include all the neces~
sary powers to provide and keep up & systen
of highways. Brown v, Graham, 58 Tax. 234."

- In the case of Kellesher v, Joint Dreirmmge Dlstrict
Xo. 18, Greene County, et al, 249 N. W. 401, 216 Iowa 348,
the Supreme Court of Iowe had before it the question of whe-
ther certaln work done on a drainage dilstriet wss rspalr
(under Seotion 7556 of the 1931 Iowa code, not requiring
notice to property owners) or briginal construetion (under
Section 7554 of sald code, reguiriang notice to property
owners). ¥e Qquote from the opinion as follows:
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., "In his testimony the sngineer plainly
stated that he intended the new as a substi-
tutdon for, and not a repalr of, the old tile
line. On the appellee’s land the new tile line
varies a distance of fifty rods from the old
tils line. The cpst of the new system is -
nayy times more than that of the original oon-
struetion., Frequently during their examina~
tion in the distriet court the engineer and

the members of the board frankly confessed

that the original oonstruotion was inadequate
to drain the lands within the distxiot, and
that the asw improvement was a sudbstitution
therefor, as distinguished from a regair
thereofl While the cost of the nsw impPove-
ment 1s not conolusive ln dstermining whether
the work is & repalir or not, yet it may de
considered op that subject, ¥Yor instance, 1t
wag sald in Bloomquist v. Board of Supervisors
of Hardin County, 188 Iowa, 994, reading on
page 1001, 177 N. W, o0; %81 ‘*Indeed we
should be reluctant to hold in any oase that
an expsadliture of 190 per.cent, of the cost

of an' original improvement should be dsened a
mere repair thersof.' In the case at bar,

the vost of the new improvement 1s more than
190 per cent. of the expense of the original
work,

"yhen coonsidering the appllieabllity of
the two sections of the Cole now under eon-
sideration, this court sald, in Walker v,
Joint Drainaze Diatriet, 197 Iowa, 351, supra,
reading on pages 354, 355, and 356, 197 N, W.
72, 73: 'The "rspeir” that beocame necessary
because of the condition was not & “repalr"
of the physical ilmprovement as made upon the
land, but it was a “repair" of the plan of the
enginser who designed the original improve-
ment whieh was adopted by the board of super-
vigsors. In other words, the original plan for
the dralnaze of this traoct of land was inade-
quate and insufficient to 4o the work, * * *
There 13 no attempt at replacement, or any re-
pair, modification, or change of any kind in
the origzinal tile as oonstruoted. As before
stated, the thing that is repaired 1s the
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plar, and not the ¢onstrusted system., To re-
peir meana "4o restors to a sound or good
condition after decay, 1ngury 4ilapidation,
or partial destruotion,.* & The construc-
tion of this new tile drain 2,100 feet in
langth, some 900 feet diatant from the original
tile, and nearly parellel thersto, and fur-
nzunlns drainage for an entirely new arsa of
1and not drained by the originasl tile, 18 not
in any proper sense a "repair® of ths orlginal
sonatruetion, * * ¥ The word "repair” is not
of sufficisnt elastioity to pexmit sxtension
to include work of thia charaeter.

*The enlarging, reopening, despendng

widening, stralgbtening, lengthening, or tﬁe

¢ 1ng of location for better service, con-
templated by ssction 7556, is to bs a repair
of an existing system and not the substitution
of & new and different work therefor. As the
beard of supervisors 414 in Walker v, Joint
Drainage Distriot, 197 Iowa, 321, 197 H. W.

* 73, aupra, the jolnt board here changed the
sysbtem bacause the origlaal plapn was lnade-
quate, If the original levee, drainage distriost,
or lmprovement ig lnsuffiecisnt to properly
draln the lands, the procedure should de, not
under 7858, but under 7354 of the 19381 Gudo.
This is true because it 1s necessary to estad-
1ish a new and original levee and drainage dis-
trict that will be adeguate to care for the
waters on the lapd. A new plan, in other
woxds, i8 necessary under these clroumstanoces.
%hen, then, a new plan is ngoessary, the
proesdures should be under section 7554 of the
Code, rather than under sectlon 7556, Sectlion
7558 does not contemplate a new plan and a
new systena, but rather it presupposes the re-
padr of ths work under an old plan and en old
systen. Conseguently, bacau:e the joint board
of supervisors in the ocase &t bar adopted a
aesw plen and a nsw system, theylllegally pro-
ceedad under section 7556, They should have
proeeedad under ssotlon 7834 above mentionad,
The property ownsrs in the case at bar werae
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entitled to notice, as contermplated by the
lapt-named seetion. . . o+ " '

Ir the oase of Hidalgs County Drainage Distriot
No., 1, et al v. International Crecsoting & Construetion Co.,
{eiv. App.) B4 8, W, (2d) 88), writ refused, sult was in-
stituted by appelles azainst the dralnage district and Hidal~
go County, to0. recover on tertain warrants issued by salad
drainsge distriet to the George Construstlon Company to
evidence the indebtedness dus suld construction oompany for
ecertain lador and mmterisl furnished to the aistrict fer
certain improvements and repairs on the system. Appelless
were purchasers in good falith of the warrants. In affirm-
ing the judgnent of the trial court in favor of appellees
for the full sum of the warrants, Chis? Justios Fly of the ,
gan Antonlo Court, uses the following languaie in the opine -
ons -

*The work was furnished for repairs

and improvements on an existing distriect

and the materials wers furnlished and usaa for
"those objeots named in the contract., A vole
of ths taxpayers of the district was not es-
gential to the validity of the contracts
nade dy and between the parties. It was
never contemplatad by law thet evemy time
repairs and improvements become nscessary in
a drainaig district a vote must be held, The
authorities of the district wers fully au-
thorized to do all they did in the premises.
The commissioners® court has full authority
by article 8138, Revised Stututes, to provide
for the payment of the debts evidenced by

the warrants. The third and fourth proposi-
tions are based on bare and uareasocnable
tgohnicalitiss, and should not most with
favor =t the hands of a court of Justies.

Tha fifth proposition is also overruled.

"The supblemental contraot was made in
ths interast of the dlatrict, and it recalved
the Sepnefits from it, The sixth proposition
is overruled,

»Phis court seass no necesslity for enter-
ing into & dlscussion cf the law parmitting

Ay
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we gV Vi Ve WoEVYRN, aid 1 Bl
ute or deoislion has been c¢ited that tfgga to
destrey the right of the dlstrist to issue war-
rants for dedis inourrsd for repalrs made oa

”

'the\yropsrty of tha district., . . .

, "It 1s not oelear from the Hidalgo Couaty Drainage
District oase, supra, what the "improvemenis” oonsisted of
in sald case. On pege 881 of the opinion in sald case, it
is stated that the work was ™, . . for certain lmprovements
and repairs on the system . , .” dikewlsse, the opinlon does
not. say under what clroumstarnces the law contemplated thail
a vote nust de had,. It merely statss that a2 vote was not
contemplated “avery time repeirs snd improvements became
nescessary.” In our opinion,; the word "iumprovement"” as used
in the Texes eesep, supra, is uved ap zeecing repair rather
than aGditiconel lwrrovesent.

Whether certain work dene on an established draln-
ege Alstrict ia "additional iviprovement” of said dralnage
distriet, within the meaning of Article 8162, supra; or merely
"to maintaln, ksep in repgd®, end to preserva tie lmprove-
ments ln the distriet” withia the meaning of Article 5138,
supra, 1s a queation of fact to bs deoided by the drainage

-

authorities froam a1l the faots aad ciroumstances in ths parti-’

sular case.

From the language used in the Hicdalge County Dralne-
age Distriet oass, supra, and from the other authorities dis-
cussed hersin, it is our opinion thet proposed work on an
established draipags dlstriect that is reasonadbly nacessary
to make such drainage system do ths work that 1t was con-
templated that 1t should do under tde plan or aystesn original-
1y adopted, and which doea not materiully alter, add to,
or extend the scope of the seznerul plan or system, comes
within the meanlng of the term “to xaintaln, keep 1in repalr,
and to preserve the lmprovementa ia the dlstrlict®, in Arti-
cle 8138, supra, and may be pald for out of ths comstruction
and maindennnoe fund. If, on the other hsnd, such proposed
work is not reascnably limited to the pursogses Justoentioned,
1t would constitute "edditional improvemants™ within the
meaning of Artioles 8152-8184, supra, regquirizz a vote by
the taxpsvers and to hs oald for oaly by donds or Tunds Jeo-
rived from the sale of the bonds remaising to the oredit
of the district.

22
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In answey %o your first question, therefors, you
are respectfully advlssed that 1t ls the qpinion of this ded
partment that 1€, in the judgment of ths dreainage suthori-
tlea, the cudting of the new dltoh, under the faots sudmitied,
does ot go =m0 far as %o be "pdditional improvaments™ under
the tent mentioned in the preseding paragreph, the cost
therscf may bs pald for out of the construetion snd main-
tenange fund, If, on the other hand, it Is found that the
cutting of such new diteh ocenstitutes "additional improve-
ments", when tested as aforesaid, the ocost thersof oould not
leozally be paid out of the construstion and meintenance

fund, becauss eall funds frorx the sale of the bonds have

been expended and henve ne surplus remmins te the credls

of ths district as required by Article 8182, supra,

In answer to the rirst question considered in
paragraph & of your letter, you ars respsotfully advised
that 1t is the opinion of thls department that it is the
duty of the drainaze district to replace bridges originally
puilt by the drainags distriot over adlteohes of the district
orossing the sounty roed, suoh bridges deing row elther worn
out or inadequats because of the widening of the 4ditoh by
the distriot. ¥e are enclosing & ¢opy of nuy opidion Ro.
0«=1018 whish dealns with this guestion. We bellieve that
it 13 the opinion you refer to in your letter.

From our understanding of your letter, ths only
substantial difference bstween the first and second questions
in the sescond paragraph of your letter, is that in the lat-
ter gquestion the dnadequate bridge crosses a "natural” drain
instead of a draln or ditoh comstruoted by the district.

Undsr the faocts subritted, it is our oplolon that
the 1iability of ths dreainage distriot is the same with res~
peet to the bullding and maintalning of bridges over both
types of drains,

Prairage diatriots are suthorized and snoourajed
in the interest of good husbandry, of the publie health, of
the advancement of the general upbullding of the couniry,
and the resculng of waste portions eof land and thelr bdeing
made to serve useful and profitable purpeoses. Jefferson
County Prainage District v, McFeddin, {(Civ. App.) 201 3. W.
322, arfirmed Com. ©f Apps, 4 B W. (28) 33.




‘
ey

Honorable Andrew J, Hlokey, FPagse 13

. Artlcle 8108, Vernon'?s Annotated Civil Statutes,
reads as follows)

"The engineer shall, within sueh time as
may be presoribed dy the Court, go upon the land
propossd to be 4drained and proteoted by levees,
and mekes a ocareful survey thereof, and from )
sugh survey mske preliminary plans, locating
approximately the nsoessary canals, dreins,
ditohes, laterala and leyees, and shall desig-

nate the gtreams and bayous neCessAr O be
n:!e;una%; %ai a:ian:e:% a::n;g s%ra; g@:in: :'o'é"'lgar"ﬂn S
T @ e coBta rev ) il as bo

each improvement contemplated, and shall also
estimate the probable cost of maintalining same
rexr year, and shall at once make a detalled re~

-~ poxt ?f his work to the Court.” {(Underscoring
aurs,. }

Bearing in mind the purpose and nature of drain-
age distriots, we belleve it i3 olear¥from the language used
-under Article 8108, supra, that ths words””the necessary . .
+ o d¥alna, . . ™ wers contemplated to lnclude any natural
drains or oaresk, which could be utilized in arfeoting a
Proper EraInage systenm. :

Article 8153, Vernon's Annotated Civil 3Statutes,
reads as follows:

"All capals, drainsi d1ltches and leveoes

made and water courses cleansd or sonstructed

BY eny aistriet shall be the publico property

of such distriet, and every person owning

Yand within sald dlstriet shall have the right
to drain into one or mere of such publie drains,
and at his own expense to make drains acocord-
ing to the natural slope of the land through
suoch other lands as ilntervene between his land
and the nearsst pudblliec drain or water-course,
or along & public highway, Such ownexr shall first
notify the commissioners of his desire tc make
such drain through ancther's property or along
a public highway, and such commizsicners shall
go upon the premises and aot as a jury of view
and determine the place where such drain may

be made."” (Underscoring ours.)

24
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In your letter you state that the naturel drein
or oresk has besn ussd by the distitaet and that the dis-
triet has widened such natural drain. In our opinion,
the "using and widening™ of the natural drain or oreek by
the distriet takes such drein out of the elass of aastural
draimand places it into the categery of "drainse, . .
made + » » by Say district « ., " within Artiecle 8173
and henas dbacomes "the property of the distriet”, in tha
game npannery a9 any other drain or dltch made or oonst ruct-
ed by the distriet.

"Natural oendition of thelland™ 18 used to indi-
oate that the conditlion of land has not been changed by any
act of & human being. Hestatement, Torts, Ssotions B43b
and 840, :

Article 8161, Vernon's Annotated Civil Statutes,
providoa as follows:

"Phe oconmissioners are uuthorized and rem
quired to ild all necessary bdridges and oule
verts aoross and over all ecanals, dralns, 4itoches,
laterals and levees construoted harwundsr when-
ever the same Ooross a gounty or publie road,
and shall pay for same out of the dralnage fund,.”

In answer to the second qQueation in paragrafh.a
of your letter, you are respesetfully advised that it is the
opinion of this departxment, under the facts stated, that the
drainage distriot ie liadble for the replacing of the now
existing bridgo.

Very truly yours
ATTORNEY OENTRAL OF TRIAS

o4

Edger Pfeil
Asgistant

By
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