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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GarALD €. MANN
ATTORREY GENERAL

Hon. w- . Wﬂid
Varden, Texas Prison Systea
Huntnville,rcxaa

Dear Sirt

Opinion Ko. 0-3215
Ret Conssquense of feldn
of recéiplent

Reference ie made to

requesting the opinlen of thls Jep ,‘,_"
one Benjamin Hollinges, prior rgégle \
register nuaber 96385,

Your letter r

saptlioned irmate who was
sy 17sh unler a nevw
furder without Nalioce

¥ly incarcexised from Van
p serving a ninety-nine year
¥elessed on olemengy granted
cgzﬁggr Nirdam A. Ferguson as per the enclosed

emation; thne originsl of which ie contalined
‘ ib the files wf cur Bureau of Reoords and Identification.

te ©f February 20th I requested an opinion

regarddng tide sfatue of this orieoner from the Board of

Pardone rolea, and have at hand their letter of

February 21¥t advieing me to submit the matter to you.

Kindly advise at your convenienoe whethsr the oclemenoy

in question may be comrstrued se a Full Pardon. The subjeot
frmate is now olassified as a Conditional Pardon viclator
and ig registered under hie Bld number *43724" serving the
balanoe of hls Ninety-Nine year term. If thie L¢ ineorrest,

he will be pladed back under a nev number and registered

as serving the new conviotion of three (3) years.?

NO COMMUNICATION 18 TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL CR FIRST ASSISTANT




Y
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The executlive proclsmation granting pardon for the
first murder conviction is oconditional and provides:

"70 ALL TO WHOM THESE PREGENTS SHALL COME:

"WHEREAS, At the May Term, A. D., 1919 in the District
Court of Van Zandt County, Texas, —————-ccmmmmmm .
BENJAMIN HOLLINGS #43,724
was oonvioted of a felony, towit: MU R D E R and hts
punishment assessed at conflnement in the Fenltentlary
for Ninety-nine years; and

“Thie defendant 1ie grantad & pardon eonditioned that
a8 long as he receives %15.00 per month, his board and
lodging and is treated humanely he remain in the personal
smploy of Ex-Governor James E. Ferguson, for six yesars
from the date hereof and under his advice end direotion.

"IN TESTINONY WHEREOF, I have hereunto
signed my name officlally and caused the
Beal of State to bé impressed hereon at
Austin, thlie the 12th day of January,

A, D.,1927.

/ . | A. }
vernor of Texas

% BY THE GOVERROR:

Seeretary of Etate

——— e v p ———

*I, Benjamin Hollinge, the above desoribed, freely
acoept the above pardon and condition therein mentioned.

H M

The rule is that in case of doubt conditional pardons
are to be construed most favorably to the grantes and against
the sovereizn. Oeborn v. United Statee, 91 U. 8. 474, 23 L. E4.
%85; 20 B. C. L. B52. With this in mind we lnterpret the pardon
granted Benjamin Hollinge, dated Jan. 12, 1827, to be conditional
solely thst he remain in the personzl employ and under the sdvice
and direction of Jas. E. Ferguson for a perlod of six yeare from
the 12th day of January, 1927; and that this be neoessary only
in the event that ne receives the sum of $15. per month, hle
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board and lodging and 1s treated humanely by such employer.
¥e interpret this to be a condition pregedent and 1if this
ccndition vae satisfied - there being no othsy - the parden
became Airrevoocable on the 12%h day of January, 1933.

The conditions attached to a pardon are discretionary
with the executive - the only requirement being that they be
. oot 1llegal or immoral. Ex parte Davenport, 110 Tex. Cr. Rep. 3286,
7 8. ¥, {24) 589, 60 A.L.R. 1403. In order to be operative, how-
ever, thef must appear in the pardon. Ex parte Reno, 88 No. 2686
27 Ax. Rep. 337; Annotatlons, 60 A.L.R. 1415, 111 Am. 3t, Rep.108,
7 _Ann. Gas. B88.

A conditional pardon, be it upon conditions precedent
or subseguent, becomes absolutse upon the fulfillment of its
conditions. Carr v. State, 19 Cr. App. 635, B3 Am. Rep. 396.

It cannot be revoked after it has been delivered and acoepted
and the grantee has falthfully performed the conditions. Ex parte
Rice, 72 Or. Rep. 687, 162 8. ¥W. 801; Ex parte Frasier, 91 Cr.
Rep. 475, 239 B. W. 9%2.

In the Rlgs ocase the court sald:

*Under all the authorities we have been able to find,
the rule is that when the Governor has lssued an uncondi-
tional pardon, and it is agoepted by the prisonen, and
he is released thereunder, all power and ocontrol over
the prisoner is gone. The Governor has no authority te
revoke an unconditional pardon after its lssuanee, delivery,
and acoeptanee. '

YA conditional pardon ie ae abeolute an act upon the
conditions named therein as is an unconditional pardon.
It can be revoked and annuled only upon a violation of
the conditions &he Governor hae seen fit to insert therein.
Upon a violation of the conditions, the right of revocation
at once arises; but if the esonditione are not violated, the
right to annul does not exist. This right springs into
existence coincldent with ths viclation of the conditions,
or either of them, named in the conditional pardon.*
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On motion for rehearing the court continued:

i P 1 Ve

t granted the guthority

. Ysivi if the Governor iz noct grans Q
and power to revoke an unconditional pardon st his
pleasure by the Constitution - and this certainly ne
one can contedl ~ then the right to revoke a conditional
perdon comes, not fros sny power conferred bhbom him by
the Constitution and laws of the State, but by reason
of the conditions placed in the pardon, and solely from

that source,"

Hollings' pardon was not conditioned that he maintain
good behavior or that he refrain from committing further orime.
fhe only requirement wae that he remain in the employ of James E,
Ferguson for six years if he received proper treatment and pay.
His pardon could be revoked by the Governor for violation of
thie -- gnd only this -- condition. ¥e are informed by the ex-
ecutive department that it has not been so revoked.

Not having been revoked, it 1s our opinion that you have
no authority to clasgeify Hollinga as a conditlonal pardom violator
and place him under his o0ld number, He should be given a new
numrber for his new conviction untll executlive sctlion 1a taken
revoking his pardon-it being established that he has violsated,
during the six year period mentioned, some condlition stated there-
in.

The foregoing conclusion makes it unnecessary for us
to pass upon the question as to whether the condltional pzrdon
involved may now be considered a full pardon.

Very truly yours

ATTORNEY ERAL OF TEXAS
By

ames D, Suuilen

JD8: is Assistant
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