OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN ‘

Honorable ¥. ¥, Richtor, Seerstuiry
State Bourl of Registretion
for Professional inesrs
811 Fwel)l Walle Buildirg
Austin, Texas

Dear 8ir:

‘ of/Februsry 2%, 1941, you
ssek our apinion on the ouer - hether or not one pre-
viously conviocted of a feiony\is elfgible to hold an appoint-
ive angineerinz posjtion with dhe & ate of Texas as set sut
in gubdivision {e) of SBed ion 12\or Seqnate Bill 74, Aets of
the 45th Legislatirs kqown as ole 383¥a of Vernon's
Civil Btatutssy Yo ; y teleghone that no pardon
has been granted g8 edvigsed by telephone that

the real questidy h whic you are conosrned is whethey
or not your Beard\gh ganss one yrevicurly coavicted
of & foleny by virt‘o ) satute above referred to,

“gsotion\l2, ‘The folluwing shell be con-
ad w8 svidences setisfactory to the
that the Applicant is qualified for regis-

“(e} Frovided, that no psraon shall be
eligible for registration as & professicnal en-
glnear who is not of good charaeter snd repu-
tetion; and provided further, thet any engineer
l1icensed under this Aet shall be eligible to
hold any appointive engineering position with
the State of Texas."”

NO COMMUNICATION (8 TO BE CONSTRUED A% A DEPARTMENTAL OFINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASBISTANT
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We have meades an examination of the statutes with
respect to the speclfic question propounded by you to deter~
mine the statutory qualifications c¢f angineers whose posi-
tions ere previded for by law,

, Article 8869 of the Ravised Civil Stetutes provides
thet the Highway Commigeion “shall elect e Stete Highway En~
clneer who shall be a conpstent engineer and & graduate of
some first class schocl of civil eanginsering, experienced
and skilled in highway construetion and maintenance ., . ."

The Board of Water Ergineers was crected by the
Acts of the 33rd Leglslature, Chapter 171 of the General lLaws,
and oontinued in foroe and effect by subsequent asts and is
now provided for in Article 7477 of the Revised Civil Stat-
utes,

Nothing is 3818 with respect to elther the Highway
Engineer or the Board of Weter Buglineers relative to good
character and reputation, Our exemination of the statutes
does no% reveal any position of enginser which expressly
mekes good shayrsetsr and reputation & gualificction for ap=-
pointment, It recesserily follows iLhat the applicant eannot
be denied & license 28 being dixuaelified "to hold any ep-
pointive engineering position with the Btate of Texss"” as
such term is arparently medningless.

¥We wish to point out, Lowever, that your Board is
charged with the duty of &seertaining whether or not the
applicant is 2 person of "gcod character and reputation©,
We 40 not Lold as & matter of law that the conviction of a
person for a felony would render such person one of bad ebare
acter and reputation, The detarmminaticn of whethsr or not
the convietion, tozether with all faets and circumstances
before you, renders the appllieant & person cf bvad eharscter
and reputation iz & fzct guestion which by law you are
charged with the duty of determining. It has beean repeatedly
held by the courts of all jurisdictions that the dster~ina~
tica of Sood charaocter and reputation is a fact question.
It was ss5i2 by the Supreme Court of Mizeourl in the case of
Statae v, Thompson, 60 3., W. 1077

"aut d-rfandent olaims that Seotion 2 of
the Aet delegates legislative power to an
executive officer, namely, the State Audltor,
in thet it confers upon him the right to say
who are persons of good oheraaster, .+ « ¢ -
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While the Legislature eould not delegate

to the State Auditor the powey to make laws,
it does not follow that it oould not dele-
gate to him the power to pass upcn the chare
aoter of persons applicants for licenses , . .
The power delegated . ., . is not the power
to make a law, but is the power to datermine
a faet or thing upon whieh the aotlon o

To the seme effeot, is the holding I the oase
of Harry Gundliang v. City of Chloago, 177 U, 8. 7285,

In the ocase of Hall v, OCeiger-Jonas Compeny, 242
U. 8, 539, the Supreme Court of the United Stetes had be-
fore it the question of the constitutionality of the Ohio
Bscurities Aoct. Involved thereih was an attack upon the
grounds that the ddligation to the Banking Commissioner of
the power to determine "good businsss repute” of the ap-
plicant was unconstituticnsl by resson of the lith Amendment
to the United States Constituticn, Its validity was sus-
teined, Mr, Justice MoXenna said:

*Reputation and charseter are quite
tangidle attritutes, but there ocen be no
legislative definition of them that dan
autosatically attach ¢o or identify indi-
viduals possessing them, and necessarily
the aid of some executive egoncy must dbe
invoked4."

The aufhorities upholding the validity of statutes
delegating to executive efficers and boards the duty of pess-
ingz upon the fact question of zood character and reputation
are too numercus for detailed cltetion herein, but ip addition
to those hersinabove mentioned are the cases of;

Riley v. Chembers, 185 Pac, 885 (Sup. Ct. Celif.)
Lebon v. City of Atlente, B4 8. X. 608 (Ga.)
City of Roanoks v, Land, 119 8. Z. 59 (3upl Ct. Va,)
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%We trust that the above dlacussion of the law and
authorl ties cited will assist you in the performance of your
duty.

Yours very truly
ATTORNEY GENERAL OF TRXA8

lloyd Armstrong
Assistant

APPROVETMAR 29, 1941
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