OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GEnALD C. Mann
ATTORNEY GENERAL,

Nonorable Jos., B, Dart
OountI Attorney
Kendall Oounty
Boerne, Texas

Dear B8irm Opinion ¥Xo.

attorney) entitled to his
fep of 45.00 and 108 com-

bf the Peace fines
drt does the Justice
ey cases tried before
Aty Attorney entitled to

30 and 10 per cent commiasion on

Ar ¢. P, 917, sets forth hov the judg-
ment of & Justice of the Peace shall read: that

the 3tate of Texas rocovor of the defendant the
fine and costs, etc.'! And Art. 919 provides for
the issuance of an execution for the ceollection
of the fine and costs. Art. 950 €. C. P. pro-
vides that the County Attorney shall be entitled
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to ten per cent of all fines, forfeitures or
moneys o0olleoted for the State or any oounty,
upon Judgments recovered by him. Art. 1068
provides that the attorney representing the
State shall receive & fee of §$5.00 on a ples
of guilty before a Justice Court.

"fhe offense of contempt of ocourt can-
not be locked on as anything dbut a oriminal
case, and it appears to me that the Justice
should proceed as in any other criminal case
and require payment of tho costs.”

On March 6, 1941, ve wrote you requesting additional
information relative to the gquestions stated above, and in com-
pliance therevith, on April 5, 1641, you vrote, in part, es fol-
lovws:

\ "fhis vas ocase No. 1904, in Justice Court
¥o. One Precinct, Xendall County.

*Oct. 26th, 1940, John Cohn vas arrested
in Xendall County for hunting without a 1li-
cense. The complaint vas filed by P11l Gar-
rett, Game Varden, and the case vas docketed
as ¥o. 1876 on the Justice Docket of Precinet
No, One. There¢after & varrant vas issusd and
sent to A. 3. Hitafolder, Game ¥Warden in Bexar
County. Nr. Kitzfelder soerved the warrent bdbut
did not take dond from Cohn or bring him to
Boerns, in Justice Precinct No. One, but ac-
cepted Cohn's promise to appear defore the
Justice st once. Nothing =more vas heard of
Mr. Cohn until some time in February, 1941,
vhen Nr, (Garrett requested an slias varrant.
Hr. Hitsfelder made contact with Mr. Cohn
and Mr, Cohn imnediately came up to Boerne
and plead guilty to the charge. 1In the
course of the conversation Cohn vas teken
to task by the Justioce, Hon. E. A. Dreilss,
and Oohn endeavored to argue vith the Court,
on the question of Cohn's failure to keep his
promise in the hunting without license ocase.

"fhe justice, not vishing to hear the
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arguments, (this vas an argument based on
Cohn's contention that he had done all he
should 4o in the premises) told Cohn that
he hadn't shovn much respect for the court
vhen he failed to appear before and that
that sot coupled vith his attempt to argue
the question constituted contempt of court
and hs procesded to fine him for contempt
of oourt.”

Artiole 2386, Vernon's Annotated Civil Statutes reads,
in part, as follovss

"Justices of the peace shall also have
pover:

"1. %o punish any party guilty of a oon-
tempt of court by fine not to exceed tventy-
five dollars and by imprisonment not exceed-
ing one day."

Contempts of court are classified as direct and as in-
direct or constructive, the test deing vhether the contempt vas
offered within or out of the presence of the court. This dis-
tinction 1is important from the procsdurel standpoint; direct
contempts are punishable summarily, vhile constructive contempts
require a different and less drastic process. (REx parte Ratliff,
3 8, W, (24) %063 »x parte, Robertson, 11 8. V, 6693.

A contempt committed in the presence of the court is
denominated a direct contempt. A oconstructive contempt is said
to be an act done, not in the presence or hearing of the court,
but &t a distance, an aet vhich tends to belittle, to degrade,
or obstruct, interrupt, prevent or embarrass the administration
ggzjglt%c0513 Ex parte Vogler, 9 8. W. {24} 7331 Ex parte Dunocan,

Under another classification, contempts are regarded
as civil or oriminal. Those proceedings instituted solely for
the purpose of vindicating the dignity of the gourt are oriminal,

From the facts stated in your letter it is apparent
that the ocontempt vas committed in the preaence of the court,
therefore, coming vithin the definition of a direoct contempt,
It further appears that the contespt proceeding vas inatituted
go0lely for the purpose of vindicating the dignity of the court
and wvould be classified as a criminal contempt also.
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Ve quote from Texas Jurisprudence, Vol. 9, p. 618,
gec. 33, as followst

SContempt proseedings are coumonly
regarded as eriminel in their nature sven
vhen arising in ocivil astions. It 1s said
that evern in remedial contempts of the mildest
ocharacter there is the essential 1des of con-
tumacy, ¥ilful discbedience of orders and de-
orees made in the administration of justice.
The offenss ies against the sdministration of
Justice and against scciefy, and hence it im-
plies criminality. On this theory the pro-
oeedings should conform &s nearly as possible
to proceedings in criminal ocases., * ¢ *,

But contempt procoedings &re not oriminal
cases vithin all the rules and definitions

of criminal lav. They are said to be of a
oriminal naturd becsuse they are not properly
0ivil suits, and because they involve the
idea of the punishment of unauthorised acts.
They are matters sul generis. Nor is & con-
texpt of ocourt an offense vithin the meaning
of the penal code,"

The cese of Casey vs., State, 25 Tex. Rep. 381, among
other things, holds in effect that a contempt of eourt 1s not
an offense vithin the mesning of the Penal Code, Oontempts are
matters sul generis, and not eriminal cases in the sense in
vhioh orimes are treated dy vriters upon oriminal lav. They
are 82id to be of & criminal nature, decause they are not pro-
perly civil suits, and bdecause they involve the idea of the
punishment of unauthorized scts.

Ve qQuote from the above mentioned case as follovsy

s # &, If g contempt, then, is not an
offense vithin the meaning of the penal code,
the lavs vhich regulate it are not repealed
by the code of criminel procedure. VWhat, then,
is an offensze? As deflined by the penal ocode,
it 'is an sct or omission forbidden by positive
lav, and to vhich 1s annexed, on conviction,
any punishment prescrided in this code,' A
contempt cannot come vithin this definition
becauss no punishment is prescribed for it in
the code. Besides this, & contempt is defined
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to be ‘'a villful dinro,ard or disocbedience
of & publio authority.' Bouv. L. Die. 308.
The lav of ocontempt does not come vithin the
parviev of either of the codes. It rests
upon 1ts ovn peculiarity, and vhile it can
not de said to be striotly vithin the renge
of the oivil law, Lt is equally digtinct
from lavs relat to erimes and punish-
monts. Yates v, sing, 9 Johna. 395."

The statutes are silent regarding the procedurs upon
commitment for econtempt, 1t is said that reference must be had
to the common lav and such modifications as are found in the
- precedent availadble. V¥hen one is adjudged to be in contempt,

the faot of controveray should be ascertained and determined,
and this sdjudiocation should be entered in the minutes of the
court, and a writ of commitment issued thereon, for 1t has dbeen
uniformly held that imprisonment for contempt vill not be tol-
erated on & mere verbal order of the judge. (Tex. Jur., Vol,
9, p. 632; Ex parte McGrav, 277 8. W. 6993 Ex parte Andrevs,
100 8, W, 3¥76.

The ordinary form of Judgment is that the party be
committed to jail until the fine and costs are paid. (Ex parte
Robertson, 11 8. W, 669). Eovever, Article 2386, supra, the
statute under vhich the procesding wvas brought does not suthor-
ixe the taxing of coata in such proceedings, nor no other stat-
ute that ve have been able to find authorizes the taxing of
costs vhen the proceeding is under Article 2386. Therefore,
ve ansver your first question in the negative.

As above stated, s ocontempt of court is not an offense
vithin the meaning of the Penal Code, and the statutes of the
Code of Criminal Procedurs ocited in your letter, providing for
commissions, feos for the attorney representing the State, otc.
are not applicable, Decause they provide compensation for certein
services rendered in cases involving offenses within the mesaning
of the Penal Code. Therefore, your second question is respect-
fully ansvered in the negative.

Trusting that the foregoing fully ansvers your inquiry,
Ve are

Yours very truly

APPROVETAPR 12, 1941 ATTORNEY GENERAL OF TEXAS
r e
ATTORNEY GENERAL OF TEXAS 4 Ardell Villiams

Assistant
AW R8




