118

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honcrable Weldon B. Davie
County Attorney

Austin County
Bollville, Toxan

Dear 8ir: ' opini

decettonttn oxtgte, and ite
lority ovor

opinion the following que
letter, together with the

't I may- oﬁiqctly advize the
osdor of gug;:g County I would
like to Ih{yn in ard to the

- AN

_ er eight or ten yoars prior
t Qeath he Qpersted a retell arygoods store
ville, No-dled intestate. Shortly after
application for administration was made
toreg of administration var ernntad. At
his death he vas indebled to various
gidos a large smount of dslinguent
ing ’to the city and school and state and
v tata and eounty taxes wvere dellinquent
for slx-or eight yoars, Very soon after ths ad-
minigtrator had qualified as wueh the T-,x Collector-
Assessor of Austin County pressntsd a olaim to the
administrator for state and ocounty taxez vhioh
claim wvas alloved by the adninistrator and approved
by the gounty Judge at the time of its presents-
tion and said oclaim was then claseified as a first
¢lass claim sgainst the estate. HNHowever, at a
lator date a motion vas filed in the county court
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making that this claim for stets and gounty
taxes be reduced to a third olass glaim and
upon & hearing of that motion thHd state ond
county tax oleim vas reducsd to & third olase
olainm and placed con & level with the olaius

of gonoral oreditors., Ths estete ia ingolvent,
The exast qQuestion thus presented 1y, 1s s tax
clein a first class or third clasy claim and
if a third cless oclain does & tax claim, and
mors empeoinlly a elelm for stete and county
taxes, have priority over olaim of general
creditorvs?

"In briefing the question I have concluded
that under the provisions of Artiole 3531 of
the Revised Civil Statutes of Texas relating
to tho oclmagification of claims g8 vell as un-
der the provisions of Artiele 7259 of the Ro-
viged Oivil Statutes of Texas relating to
tax liena, the Court in reslaesifying thase
eleins did not error in reducing this claim
fgriztate and county taxer to a third class
cledim.

YAnd now in regard to that part of the
question rolating to priority of tax claime
over those of genersl creditors I have conclud-
ed that it wvould depond upon whoge slaim was
senior. Roferense - 221t City Co., v. Padpett
ot ail, Vol. 136 S.4. 510”

In determining the claesificatisn for paymont, of
State and ocounty &d valorem taxes, becoming delinquent dur-
ing the lifetime of the decuvdent, John Starney, ve must ever
k¥sop in mind the distinction betveen such taxse as had dbeen
asmconed and wvere a charge agelaort each particular and sepa-
rate tract of roal estate, and all taxes due gonerally 3{
decesdent or his estdio, on both realty and personalty, vith-
out reference to the partiocular property against vhich it
vas assasssd, A different elassification or order of pazment
from decedont's estate obtaine between the two types of taxes,
ag hereinafter discusyed,

With reference to taxss soyssged against & parti-
aulsr tract or parcel of land, Artiele 8, Seotion 15, Consti-
tution of Texas, provides that "the annual assosmment made
upon landed property shall bo a spacial lien thereon.” The
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legislature of Texas has enaocted a devlaratory statute, but
the lien vhich becomes & charge upon each separate tract of
resl estate to secure the taxos arscred against same, arises
not by virtue of thie statute but by this constitutional pro-
vision. Therefore, it is our poaition that the lLegislature
cannot defer or subordinate this special constitutional lien
by any mere statutory direction that other claims against a
deceased!s eortato shall be firet patéd, nor do we think it vas
the intention of the lLegislature to do this by the enactment
of Article 3531, Revized Civil Statutes, providing the following
¢lassification of claims:

"The oclaim against an egtate zhall be olazsed
and have priority of paymentrz az followe:

"1, Funeral expenscs ané expenves of last
siokness for a rcasonsble amyunt, to bo approved
by the County Judge, not to oxceed tho gum of
Five Bundred (4500.00) Dollars; any excess to
be elaznified and paid as other unsesured claine,

"2, Expenses of administration and expsnzes
inourred in preservation, safekeoping and manage-
nment of the estate,

"3, Claime seccured by mortgage or other liens
20 far as the gsams can be paid out of the prooceeds
of the property subject to such mortgage or other
lien, and vhen more than one mortgage or lisn shall
exist upon the same propoerty the oldest shall dbe
first paid; dbut no preferonce shall be given to
such claims securcd by mortgage or othor lien furthe
er than regards the property subject to such mort-
gego or other lien,

"4, A1)l claime legally oxhibitad within one
(1) year after the criginal grant of letters testa-
mentary or of aduinistration.

"5, All elnlas lsgally oxhidited arter the
lapse of one (1) year from the original grant of
letters tostamentary or of administration.”

While not ztrletly 2o clainm sgainet the estate, allow-
ances to videov and minosr ohildren are, by Article 3533, Revised
Civil Statuten, dirocted to Le psid, elong with funeral ex-
poenges of administration, ot¢., prrior to claims secured by
d1ien under the third class fixed dy Article 3531, Revised Civil
. Statutes.



121

Honorable Weldon B. Davis, Page &

. At first view it would appear that tho jJudgmont
of the Probate Court and the opinion expreesed in your letter
1s the correct one, beeuune‘ admittedly, State and county
taxes on realty constitute "claims sesured dy mortggie or
other liens,” 80 as to fall vithin the third olaseification
of the above article, as being the only one applicable. But
striotly epeaking, we do not beliave taxes should bo consider~
od as a clalim or dobt againet decedent's estate, wvithin the
purviev of such priority statute, because taxes are impostd
levied by soversign power and without any voluntary action on
the part of the taxpayer in contracting or incurring sush
obligaticn. For thie reascn and because of this distinbtion,
ve think it is the duty of an executor or edministrater to
geek out and pay, in the order hereinafter discusred, all
delinquent taxos Jjustly due and oving, vithout the n2ceselty
of such tex claims being filed and ranked under the gtatutes
applicable to the debts and claime of creditors of the extate
generally.

This is the only conatrustion vhich will sustain
the velidity of Artiocle 3531, Revised Civil Statutes, because
if taxos assersed against real estate are postponed in pay-
ment of funeral expensea and expenser of last sicknoss, allow-
ences to the vidov and minor children, expenses of adminie-
tration and oxpenses inourred in presorvation, safekeepling and
management of ths estate, as being a claim socured by lien,
vithin the meaning of BSsotion 3 of seid Artiole, we vould be
conatrained to hold samo unconstitutional. Funeral expenseg
and expanses of last sicknesy, sllovances to widov and minor
ochildren, and expeanscs of sdministration, etc., are not secured
by any oconstitutional lien or provisicn aceording them a prior-
ity, and hanse we 9o not think the Legislature could oonsti-
tutionally prefer them in payment over the speeisl lion on
landed property oreated by Article 8, Beation 15, of the
Constitution to scoure taxes annually agssessod against sush
property.

This eocnolusion finds further support by oconsidering
the etatus of:a veador's lien against land belonging to a
docedent's estate, It iz a gencral rule that a vendor vho
holds an established elain seocured Dy a vendor's lien for the
purchase prige of proporty is entitled to have hisg claim
classified above 211 cothers and to have priority of payment.
Thus it sppears that a olaim of this kind, vhich 1s secured
by the augorior title to land, hasz precedence in the order
of payment over allowvances, general expenses and exponses of
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last illness, expensos incurred in the presorvation, safe-
keeping and managoment of the estate, other preoforred claime,
and, indeed, over claims of all claseos. 12 Tex. Jur., page
172, (Decedent's Estates, Sec. 391). . -

The constituticnal tax lien zecuring State and County
ad valorom taxes assessed againat real eatete, being, beyond
all doudt, prior and paramount to vendor's licns, and vendor's
lienz, under the above established principle, being prior and
paramount to each and all of thea claime clessified by Article
3531, Reviged Civlil Statutes, 1t 18 but a logical stop in tho
reazoning to hold that such tax liens prior and paramount to
the claims of creditors classified by such article. Any other
sonclusion would produce an ancnaly.

But unlike taxes asserped against a particular treaot
or parcel of renl estate, horeinabove disoussed, taxes due
genorally by a decodent or his ertate, on all reelty and per-
sonalty, without reference or regard to the particular pro-
perty sgoinst vhioh they are assozgsed, are not prior and
preferred to all of the claime vhoee priority and payment i
fixed by Articlers 3531 and 353%, Revised Civil Statutes,
However, the status for payment of such taxez is not controlled
by said Articles but rather by Article 7269, Revised Civil
Statutes, reading, in part, as follows:

"In all cazes vhere 2 taxpayer mekee an asgipgn-
ment of his property for the payment of his debte,
or wvhere his property is levied upon by ereditors,
by vrite of sttachmonts or othorvige, or vhere the
estate of a decodent is or becomos insolvent, and
the taxes asseesed against such person or property,
or sgeinst any of his estate remsin unpaid in part
or in wvhole, the amount of such unpald taxes shsll
be a first iian upon all such property; provided,
that vhen taxes ars duo by an estate of a decosnzed
person, the lien herein provided for shall be gub-
Ject to the sllowances to wvidows end minors, funeral
expenses, and expentes of last sickness., Sush un-
paid taxes shall be paid by the arsipnes, vhen
sald property haz been selred by the shepriff, out
of the prooscd: of sale in case such progcrty has
been seiged und? attachment or other writ, and
by the administrator or other legal representa-
tive of decedents; . . ."
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This distinction is well pointed out by the
following languags of the sourt in the easc of Btate v,
Jordan et al., 60 8.W, 1008, holding that State and ccunty
taxen vere & special and prsfefred lien upon a certain
traot of land against vhich they vore teaegetsed, prior to
an ellovance to vidov in lieu of homsstead, but that all
other taxos vero ccntrolled, ar to priority, by the provi-
slons of tho statute next above quoted:

"« + « It %5 plain to our mindy thet arti-
ole 5175a does not azount to an exemption, for
it does not undertake to repsal any other leglis-
lattion beaaring upon ths sudject. Its evident
purpose vas to aid the gtate in the oollection

of her taxes, and it vas not enacted for the
banefit of individuels. It should de borne in
mind that, until the last-namsd artiele vas enact-
sd, the state in no svent had s lien on perszonal
property for taxes, nor upon real estate except
for the taxes due upon sach separate plece. The
effect of the article wag to give the state &
lien upon all the property of 2n eatate or indi-
vidual) (under the circumstances nemed in the arti-
cle), so that all the property should be under a
preference lien for all the taxes due by the in-
dividual or estate, without reference to the
particulartgioporty against waich it wap assesaed.
To impose 8 nov and additionel]l lien upon the
heaostead and allowances to tho widov and children
wvould have contravened the provision of the conati-~
tutlaon protssting the homestond against all taxos
gave its own. With thiy fact kept in view, the
nocessity for and meaning of the proviso becons
plain. Ths exemption was from the nev lilen
croeated by the artiocle 1itself. VWe are of opinion
that the court erred in holding that the proviso
exoxpted the allovance from the taxes dus there-
on, Our formor decres is, therefore, »o modi.
fied and reformod ae to reversze the iudgmeas of
the trisl court, and to here render Jjudpgment for
appellant, establishing the clalm for taxos a=
susd for, establishing the dlen upon the property
in quertion aa superior to the homastead allov-
ance, and decreeing that the Judgment dbe corti-
fied to the probate court of Galveaton county to
be paid in due course of administration.”

wh
N
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You next request our opinion upon the priority of

State and gounty ad valorem taxes over tho claims of "general
creditors.” Ve arsume you refer to "Slaims sscured dy mort-

age or other liens," descridbed under the third classifica-

tion of Artiocle 3521, Revised Clvil Btatutes, rather than un-
seoured clainmes under the fourth classification, ususlly referrod
to as genera) ereditors, Othervise, no Question vould de pre-~
sonted bascause all taxes invelved here, bsing scoured by a lien
would bs patently prioi to genoral unsecursd creditors,

The prinoiple is well estedblished in this State that
.1l property rightes are acquired and held and all contreaocts,
inoluding those oreating liens, are exscuted subjeot to the
suthority of tho State to levy ite taxes and to collegt iie
revenues for the support of the government., A0 Tex, Jur. page
A9 and page 203, {Taxation, Bections 31 and 145); 9 Tex. Jur,
gago 546 (Constitutional lLaw, Section 1l4); Wood v. Scott,

8 8.W. {(2a) 1024; Xirk ¢t al. v. City of Corman, 283 8.W,
188; State v, Bank of Mineral Wells, 251 S8.W. 1107; Preston
v, Andereon County lLevy Improvement District, 251 S.V. 1077;
State v. Wynne, 133 &.W. (2d4) $51.

The Conztitution of Texms does not f5X a t&x lien
upon eny preperiy exoopt ocach treect or pearcel of yreanl estato
for the particular taxes assessed againgt it, Lut the Consti-
tution, deing an invtrument of limitalion rather then of grant,
and no limitation or prohibition eppearing with referance to
the fixing of other 1 , the legislature vag free to ast in
the premizes. JMoreover, Article U, Seotion 15, Constitution
of Texas, provides that "All prororty, Loth real and psrsonel,
belonging to any delinquent taxpsyer shall de liabls to seizure
and sale for the payment of all taxes and pensaltios due by
such delinquent; mnd such property may de sold for the payment
of the taxes and penalties due by such delinquent, under such

prepulations as the Isgislature may provide.” (Emphasis ours)

It vas therefore competent for the legislature to
enaot Artiecle 7269, Reviged Civil 3%tatiutes, and to theraby
provide that in the oontingencleas stated, insluding an insol-
vent docodont's eatate, such genoral dslingueat taxas should,
vith nanod exocoptiona, decome & first lien upon all of the
property of tho dsscdont, regardlegs of vhethor ass2ssed against
such property. The leglalature could have made such tax lien
prior to all claims against an insolvent decedont'e srtate, but,
in its disoretion, determined that such tax lien should be "dubject
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to the allovancees to widovs and minors, funeral expenaes and
expenses of last sickness." But vith these exseptions, the :
Leglulature has doclared that "the amount of such unpaid taxes
gshall be a first lien upon all such property,” and, under the
authorities ci%2d above, it ie our epiniofl that such liens
could lavfully be made prior and paramount to "¢leims mesured
by mortgage or other liens," described in the third oclassifica-
tion of Article 3531, Revised Civil Statutes, even tho such
liens arose prior to the tax lien coreated by Article 7209,
Revised (ivil Btatutes.

We think the opinion in Salt City Company v. Padgstt,
186 8. W. 391, eited by you, to the effeot that Artiole 7269,
Revizsed Civil Statutea, did not onerate to give precedence
to a junior tax lien on personal property over a contract lien
thereon, is pure dicta, because the tax lien in that case arose
by virtus of a reizure of personal property rathor than sgainst
An insolvont eatate of a decedent, and the court iteelf s=tated
that "the atatute had no application to tho facte of this care."
If, hovever, this casc cannot be so distinguished, it is our
opinion that it has been overrulsd, in principle, by the cases
cited herein, holding that the Legislature msy make liens
given to secure taxesz prior to ocntractual and other liens.

In summation, it 1s owr opinion that if the 8State and
county ad valorem taxes involved in the instant c¢ase, wvere
nesesued against real estate of the decedent prior to his
death, such taxes are secured by a prior lien upon the pro-
perty against which the taxes were assessed} and such taxes
should be paid by the administrator, regardlese of vhether
the estate in Question 1is inrolvent, prior to any and all of
the classes of olaims set out in Article 3531, Revieed Civil
Statutes, or the payments direocted by Article 3533, Revised
Civil Statuter, and the Probate Court erred in clessifying and

ordering payment of such taxee on the baris of a third cless
elaim under such statutes.

All other taxee due generally by decedent or hie
estate, upon any of the property of said eetate, wvithout refer-
ence to the partioculer property agalinst vhich such taxes wvere
assessed, wvere, such estate being insolvent, erronsously clasei-
fied by the Prodbate Court as third classclaims under Article
3831, Revised Civil Statutees, because such taxes are governed
entirely by the provisions of Article 7269, Reviwsed Civil Stat-
utes, &nd thereunder, the only debts or claims wvhich are
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slloved s prior payment to sush taxes are "allowvances to
vidovs and minors, funeral expensem, and oxpentes of last
licknels. Suoch texes vould not be subordinsted, in payment,
to "expantes of administration and exponeecs incurred in pre-
servation, ssfekeoeping and mansgoment of tho estates,” glasei-
fiad ungzzmﬁrtiele 3531, Revized Civil Statutes, as a second
classr o .

Marcover, all of these taxes would be geocured by
liens upon tha property of .the ertate, prior and peramount
to all contractual or statulory licne ereated or given to
gecure dabts in favor of individuals, regardlces of the time
of their corigin.

Trusting that the foregoing fully answere your in-
quiry, ve ero
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